

 


October 8, 1991

Jo Seibert, City Clerk

City of Vista

600 Eucalyptus Avenue

Vista, California  92085






Re:
Your Request for Confirmation of Telephone Advice 

Our File No. A-91-430

Dear Ms. Seibert:


You have requested confirmation of telephone advice given to you regarding the contribution limits of the Political Reform Act (the "Act").  This letter confirms the advice provided to you concerning recall efforts and special elections. 

QUESTIONS

1.
Are contributions received by an elected officeholder for the purpose of defending a recall effort subject to contribution limits?

2.
Are there any contribution limits in connection with a special election? 

CONCLUSIONS

1.
The contribution limits of Proposition 73 are not applicable to recall efforts.

2.
The contribution limits and transfer ban of Proposition 73 continue to be operative with respect to special elections and special runoff elections.  Furthermore, there are restrictions on the amounts which a candidate may transfer into his or her own special election campaign account.

FACTS


The Mayor of the City of Vista, Gloria McClellan, has an existing controlled committee which was established to support the Mayor against a recall effort.  A recipient committee has been formed to qualify the Mayor for a recall. 

ANALYSIS

Recall Effort


The Fair Political Practices Commission (the "Commission") has determined that under the definition of "measure" prescribed by Section 82043, a recall election must be classified as a ballot measure under the Act rather than an election contest.  Section 82043 defines a "measure" as:


[A]ny constitutional amendment or other proposition which is submitted to a popular vote at an election by action of a legislative body, or which is submitted or is intended to be submitted to a popular vote at an election by initiative, referendum or recall procedure whether or not it qualified for the ballot.





(Emphasis added.)


Since contribution limits only apply to election contests, we have further determined that the Act's contribution limits do not apply to contributions raised in connection with a recall effort.  (Roberti Advice Letter, No. A-89-358).  Thus, there are no limitations on the amount that a single individual, company, or married couple can contribute to a committee primarily formed to support or oppose a recall measure.

Special Elections


On September 25, 1990, in Service Employees International Union, AFL-CIO, et al. v. Fair Political Practices Commission (1990) 747 F.Supp. 580 ("SEIU"), the United States District Court invalidated portions of the Act which were added by Proposition 73, including the contribution limitations in the Act based on fiscal years (Sections 85301, 85302, and 85303) and the transfer ban of Section 85304 as used to support the fiscal year contribution limitations.  However, the district court did not invalidate the contribution limits with respect to special elections and special runoff elections, or the transfer ban of Proposition 73 with respect to those limitations.


Consequently, the Act's contribution limits for special elections and special recall elections set out in Section 85305 were not impacted by the court's decision and remain in force.  Section 85305 provides:


(a)  This Section shall only apply to candidates who seek elective office during a special election or a special runoff election.


(b)  As used in this Section, the following terms have the following meanings.



(1)  "Special election cycle" means the day on which the office becomes vacant until the day of the special election.


(2)  "Special runoff election cycle" means the day after the special election until the day of the special runoff election.


(c)  Notwithstanding Section 85301 or 85303 the following contribution limitations shall apply during special election cycles and special runoff election cycles.



(1)  No person shall make, and no candidate for elective office, or campaign treasurer, shall solicit or accept any contribution or loan which would cause the total amount contributed or loaned by that person to that candidate, including contributions or loans to all committees controlled by the candidate, to exceed one thousand dollars ($1,000) during any special election cycle or special runoff election cycle.


(2)  No political committee shall make, and no candidate or campaign treasurer, shall solicit or accept, any contribution or loan which would cause the total amount contributed or loaned by that committee to that candidate for elective office or any committee controlled by that candidate to exceed two thousand five hundred dollars ($2,500) during any special election cycle or special runoff election cycle.


(3)  No broad based political committee or political party shall make and no candidate or campaign treasurer shall solicit or accept, any contribution or loan which would cause the total amount contributed or loaned by that committee or political party to that candidate or any committee controlled by that candidate to exceed five thousand dollars ($5,000) during any special election cycle or special runoff election cycle.


Section 85102(b) defines "person" for purposes of contribution limits to mean an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, association, committee, and labor organization.  Consequently, a single individual or company may contribute $1,000 to a candidate in a special election or special runoff election.  There is also a $2,500 committee limit and a broad based committee or political party contribution limit of $5,000.  (See Section 85305(c)(1), (2), and (3).)

Transfer of Funds


As stated earlier, Section 85304 was invalidated by the court's decision in the SEIU case to the extent the section was interpreted to prohibit circumvention of fiscal year contribution limits.  Section 85304 provides:  


No candidate for elective office or committee controlled by that candidate or candidates for elective office shall transfer any contribution to any other candidate for elective office.  Transfers of funds between candidates or their controlled committees are prohibited.  


As a result of SEIU, a candidate is generally permitted to transfer campaign funds between his or her own campaign committees.  However, because the contribution limits for special elections remain valid, if the recall effort against the mayor is successful, transfers by a candidate from his or her general election committees to his or her special election committee are prohibited where the amount transferred to the special election committee from any one contributor exceeds the special election limits of the Act.  (Section 85305 and Regulation 18535.)  For example, if a person has contributed $10,000 to fight the Mayor's recall effort, the Mayor may only transfer $1,000 of that person's funds to her special election campaign committee.  She cannot accept other contributions to her special election committee from that person. 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
Luisa Menchaca


Counsel, Legal Division
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