




December 5, 1991

Vera Sandronsky

Staff Counsel

Employment Development Department

P. O. Box 826880

Sacramento, CA  94280-0001






Re:  Your Request for Informal Assistance







Our File No. I-91-435

Dear Ms. Sandronsky:


This letter is in response to your request for advice regarding the duties and responsibilities of a member of the State Job Training Coordinating Council under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You have not provided us with the name of the public official on whose behalf you seek our advice.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


A member of the Job Training Coordinating Council is also an officer, board member, and 18-20 percent owner of a company doing business with public entities throughout the state.  Do the conflict-of-interest provisions of the Act require this public official to disqualify himself from participating in decisions to allocate funds to service delivery areas?  

CONCLUSION


The conflict-of-interest provisions of the Act require public officials to disqualify themselves from participating in governmental decisions if it is reasonably foreseeable that the decisions will have a material financial effect on the official's economic interests.  However, when the official's source of income is a public agency, the "public generally" exception may be applicable thus allowing the official to participate in decisions affecting the public agency.

FACTS


As counsel for the Employment Development Department, you seek our advice on behalf of a member of the State Job Training Coordinating Council (the "council"), which implements the Job Training Partnership Act.  (29 U.S.C.A. Sections 1501-1781.)


Council members are appointed by the Governor pursuant to the provisions of 29 U.S.C.A. Section 1532.  The purpose of the Job Training Partnership Act ("JTPA") is "to prepare youth and unskilled adults for entry into the labor force and to afford job training to those economically disadvantaged individuals and other individuals facing serious barriers to employment who are in special need of such training to obtain productive employment."  (29 U.S.C.A. Section 1501.)  Funds from the federal government support job training services administered at the local level through service delivery areas.


The council advises the Governor about the designation of service delivery areas.  The council's duties also include advising the Governor and local entities on job training plans.  Seventy-eight percent of the funds for the service delivery areas within a state are allotted each fiscal year according to a certain formula.  (29 U.S.C.A. Section 1602(a)(1).)  Six percent of a state's allotment for each fiscal year is used for incentive grants for service delivery areas which exceed certain performance standards.  (29 U.S.C.A. Section 1602(b)(3)(B).)  One of the functions of the council is to recommend variations in performance standards.  (29 U.S.C.A. Section 1532(b)(2).)


The council sets criteria for the granting of the Title III discretionary funds for employment and training assistance for dislocated workers.  A review committee comprised of council members, JTPA representatives and representatives from other state agencies evaluates the proposals for funding from service delivery areas and makes a recommendation to the director of the Employment Development Department who then makes the final decision regarding the allocation of funds.  Council members participate in a panel that ranks requests for funds disbursed to veterans.  (29 U.S.C.A. Section 1721.)


The member of the council on whose behalf you seek our advice is an officer, board member, and 18-20% owner of a business (the "company") which provides engineering, architectural and construction management services to public agencies in California.  The company is located in Concord, California, and Alamitos, California.  The company leases the real property on which the business operates.  Most of the public agencies doing business with the company are cities; however, the company's biggest client is the Department of Transportation ("Cal Trans").  The company often contracts with Cal Trans to provide inspectors who monitor quality control on Cal Trans construction projects.  The company frequently contracts with cities to provide inspection and construction management for public facilities.  The City of Anaheim, which is a service delivery area, is one of the clients of the company.  The company obtains most of its contracts through the competitive bidding process.  The company does not perform any job training for service delivery areas.


To the extent that the aforementioned council member votes on the granting of funds to a private industry council which oversees the job training plan for a service delivery area (20 U.S.C.A. Section 103), clients of the company within the service delivery area benefit.  However, Job Training Partnership Act funds cannot, by statute, displace funds used for other purposes.  Funds provided under this act may only be used for activities which are in addition to those which would otherwise be available in the area in the absence of such funds.  (29 U.S.C.A. Section 1551(a).)

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  Appointed members of the Job Training Coordinating Council are public officials.  (Section 82048.)


Section 87103 specifies that an official has a financial interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.  


For purposes of the Act, an interest in real property includes a leasehold if the fair market value of the interest is one thousand dollars or more.  (Section 82033.)

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.




Regulation 18700(c).


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1.) 


Accordingly, if it is reasonably foreseeable that the economic interests of the member of the State Job Training Coordinating Council on whose behalf you seek our advice will be materially affected by a decision, he must not only disqualify himself from participating in formal decisions of the council which may affect such interests, but he must also abstain from attempting to influence such decisions by communicating with other members of the council or with staff regarding the decisions.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It is foreseeable that decisions to allocate funds to jurisdictions where the member of the council does business will have a financial effect on the public agencies which are sources of income to the public official.  If this effect is material, as discussed below, disqualification is required unless the "public generally" exception applies.


However, if does not appear to be reasonably foreseeable that allocations of funds to the public agencies will have a financial effect on the company.  You have advised us that the company obtains most of its contracts for engineering services through the competitive bidding process.  Moreover, the company does not perform any job training for service delivery areas.  Additionally, any funds allocated to service delivery areas cannot, by statute, displace funds used for other purposes.  Funds provided to the service delivery areas by the council may only be used for activities which are in addition to those which would otherwise be available in the area in the absence of such funds.


Based upon these facts, it would appear that any funds allocated to a service delivery area by the council will not be used to free other funds to be used for other purposes.  Therefore, a public agency which receives funds from the council will not, as a result of the transaction, have increased funds to devote to construction and engineering services of the type provided by the company.  Accordingly, the company will not be affected by funds allocated to the service delivery areas.  However, if it is foreseeable that the decision to allocate funds to a public agency may have a financial effect on the official's company, it must be determined whether the effect on the company will be material as discussed below. 

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by a decision.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 provides the appropriate standard for assessing materiality.  However, when the official's economic interests will be affected indirectly by a decision, the appropriate standards for determining materiality are those of Regulations 18702.2 through 18702.6.  When an official's interests in real property are indirectly involved in a governmental decision, the appropriate standard for determining materiality is that of Regulation 18702.3.  These regulations are discussed below.


The initial step in assessing the materiality of the financial effect of a governmental decision requires a determination as to whether the involvement of the official's economic interest is direct or indirect.  Regulation 18702.1(b) states that a person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

