




June 5, 1992

Vera Sandronsky

Staff Counsel

Employment Development Department 

P. O. Box 826880

Sacramento, CA  94280-0001






Re:  Your Request for Advice







Our File No. A-91-435a

Dear Ms. Sandronsky:


At your request, this letter revisits, expands, and reiterates the advice provided to you on December 5, 1991.  (Sandronsky Advice Letter, No. I-91-435.)  You have provided additional information regarding Mr. Robert J. Mimiaga, the public official on whose behalf you seek our advice, and have requested that we provide you with formal advice with respect to

Mr. Mimiaga's responsibilities under the Political Reform Act (the "Act").  After reviewing the additional information you and

Mr. Mimiaga have submitted, we now change the characterization of our advice from informal to formal.

QUESTION


Mr. Mimiaga is a member of the Job Training Coordinating Council.  He is also an officer, board member, and 18-20 percent owner of a company doing business with public entities throughout the State of California.  Do the conflict-of-interest provisions of the Act require Mr. Mimiaga to disqualify himself from participating in decisions to allocate funds to service delivery areas in which he is doing business?

CONCLUSION


The conflict-of-interest provisions of the Act do not require Mr. Mimiaga to disqualify himself from participating in decisions to allocate funds to service delivery areas comprised of public entities which are his clients, unless the decisions will affect his economic interests in a manner which is distinguishable from the effect of the decisions on the public generally. 

FACTS


The facts as presented in our advice to you dated December 5, 1991, are incorporated herein by reference.  The additional facts provided are as follows.


Mr. Mimiaga is a vice president for Harris and Associates, an engineering firm located in the City of Concord, California.  Mr. Mimiaga's clients include the Department of Transportation, the City of Anaheim with a population of approximately 265,000, the City of Richmond with a population of approximately 75,000, and a number of small cities which are grouped in consortia forming service delivery areas.  

ANALYSIS


The advice provided to you in our previous letter is incorporated herein by reference.  (Sandronsky, supra.)  In addition, we now clarify and expand our analysis of the "public generally" exception as follows.

Public Generally


We have previously advised that when a public official receives a gift from an agency of the federal government, if the effect of a governmental decision is material as to the federal government, the effect of the decision flows to all residents in the jurisdiction of the federal government.  Therefore, the effect of the decision would be the same as the effect on the "public generally."  Accordingly, no disqualification is required if the donor is the federal government.  (Douglas Advice Letter,

No. I-90-128A.)


We have also advised that if the donor of a gift to a public official is a state agency in California, the effect of a governmental decision affecting the state agency will flow to all residents of the state.  Accordingly, no disqualification is required if the donor is the state government because the "public generally" exception would apply.  (Howard Advice Letter,

No. A-92-105.)



Moreover, we have advised the City of Oakland that for purposes of rebuilding after the Oakland fire disaster, public officials who have residences in the affected area are not prohibited from participating in governmental decisions as a result of the ownership of their residences because the financial effect of the decisions on their economic interests is the same as the effect on a significant segment of the public.  This is so because the financial effects of the fire extend beyond the boundaries of the fire-damaged area.  Thus, the effect of the decisions made in connection with the rebuilding efforts will similarly extend beyond the boundaries of the fire-damaged area, and will affect homeowners in this extended area in a substantially similar manner.  (Williams Advice Letter,

No. I-91-513.)  


Similarly, decisions to allocate funds to local government entities for job training purposes affect a substantial segment of the population which is the recipient of the funds.  In addition, it would be safe to assume that all the residents in the jurisdiction are affected by the influx of job-development funds.  Accordingly, the "public generally" exception would apply when a governmental decision will affect the jurisdiction of a city or county.


We have previously advised you, and we now reiterate our advice, that a population as large and diverse as that of the City of Anaheim constitutes the "public generally."  Thus, Mr. Mimiaga need not disqualify himself from participating in decisions which will affect this source of income.


In addition, Mr. Mimiaga need not disqualify himself from participating in decisions to allocate funds to service delivery areas consisting of a consortium of cities which are his clients.  A large and diverse population such as that of a consortium of cities comprising a service delivery area constitutes a significant segment of the public.  Thus, the "public generally" exception would apply and Mr. Mimiaga need not disqualify himself from participating in decisions affecting these consortia of cities even though some or all of the cities in the consortia may have been sources of income to Mr. Mimiaga of $250 or more in the twelve months preceding a governmental decision to allocate funds to these jurisdictions.


Similarly, when a service delivery is comprised of only one city or county, the "public generally" exception would apply and Mr. Mimiaga's disqualification from participating in decisions to allocate funds to the city or county would not be required.  This is so because the benefit of the allocation of funds will flow to a diverse and varied population constituting a significant segment of the public.


We caution, however, that this "public generally" exception permits a public official to make, participate in making, or attempt to influence a decision only if the decision does not affect the public official in a unique manner.  If a decision to allocate funds to a public agency which is a source of income to Mr. Mimiaga will affect his economic interests, other than the public agency which is a source of income, in a manner which is distinguishable from the effect of the decisions on the "public generally," his disqualification would be required.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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