




October 16, 1991

Evet Abt

Chief Deputy City Attorney

City of San Jose

151 West Mission Street

San Jose, CA  95110






Re:
Your Request for Advice

Our File No. I-91-436

Dear Ms. Abt:


This is in response to your request for further advice concerning the issues raised in the Abt Advice Letter, No. A-91-361, which was issued on August 20, 1991.  Both the first Abt Advice Letter and your most recent letter are seeking advice on behalf of San Jose Airport Commissioner Robert Thompson with respect to the commissioner's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since you are seeking general guidance with respect to a series of decisions of the San Jose Airport Commission, we are treating your request as one for informal assistance. 

QUESTIONS


1.  Does the status of the Public Affairs Council as a nonprofit civic league pursuant to Section 501(c)(4) of the Internal Revenue Code change the analysis contained in the first advice letter?


2.  To what extent are decisions concerning the San Jose Airport's Master Plan severable, where a decision on the development of any one type of aviation use at the San Jose Airport, such as air cargo, would necessarily result in a decrease or preclusion of development for other uses, such as passenger air carrier facilities?

CONCLUSIONS


1.  "Income" does not include reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.  Since the Public Affairs Council is not a bona fide educational, academic, or charitable organization, but a nonprofit civic organization, the exception in Section 82030(b)(2) will not apply.  Thus, tickets received by Commissioner Thompson from the Public Affairs Council must be disclosed as additional income from the Public Affairs Council.  Moreover, Commissioner Thompson may not make, participate in making or in any way attempt to use his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect on the Public Affairs Council.


2.  Generally, each decision concerning the San Jose Airport Master Plan must be analyzed independently to determine if there will be a foreseeable material financial effect on Commissioner Thompson's economic interests.  However, if the decisions concerning the development of one type of aviation use at the San Jose Airport would necessarily result in a decrease or preclusion of development for other uses, the San Jose Airport Master Plan decisions may be too interrelated to be treated separately.  If the decisions are interrelated and Commissioner Thompson has a conflict of interest with respect to one aspect of the Airport Master Plan, the commissioner may not participate in alternate decisions concerning the San Jose Airport Master Plan.

FACTS


The facts are substantially the same as in your first advice request.


Commissioner Robert Thompson is an appointed commissioner on the San Jose Airport Commission (the "commission") and serves as the commission's chairman.  In addition, the commissioner serves in his private capacity as president of the Public Affairs Council (the "council"), a nonprofit corporation established as a tax-exempt organization under...the Revenue and Taxation Code.  


The council was established to promote a strong and healthy economy in Santa Clara and San Benito Counties consistent with environmental concerns in the area.  The council is controlled by a thirty-member board of directors which includes corporate members.  The board determines the membership of the organization and sets the compensation to be paid to Commissioner Thompson as president.  Membership dues are used for operational expenses, including salaries.  The council actively lobbies the legislature in furtherance of its policy goals.  As president of the council, Commissioner Thompson is active in recruiting new members for the organization.  


American Airlines, Inc. is currently seeking to join the council as a voting member of the board of directors.  The airline has proposed providing free transportation for the president and other council officials in lieu of paying membership dues.  American Airlines, Inc. is also a major tenant at the San Jose International Airport and issues affecting the operations of all airlines, including American Airlines, Inc., regularly come before the Airport Commission for review and recommendation.


Additionally, another member of the council's board of directors is also an investor in one of San Jose Airport's tenants, the San Jose Jet Center, Inc.  Matters affecting the tenants of the airport, including the San Jose Jet Center, Inc., regularly come before the Airport Commission for review and recommendation.


In your request for further assistance you have clarified that the Public Affairs Council, is a nonprofit tax-exempt civic league under Section 501(c)(4) of the Internal Revenue Code.  You have asked how this information may change the analysis used in the initial Abt letter.  


You also stated you are concerned about the disqualification responsibilities of Commissioner Thompson with respect to a series of decisions about the San Jose Airport Master Plan.  The master plan involves a variety of airport development issues, including the development of air cargo, general aviation, and passenger air carrier facilities.  You stated that decision on the development of any one type of aviation use would necessarily result in a decrease or preclusion of development for other uses.  You believe that the council will take public policy positions on the type of development that should occur at the airport.

ANALYSIS

1.  Economic Interests


As discussed in the first Abt letter, Commissioner Thompson is prohibited from making, participating in making, or otherwise using his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any source of income of $250 or more within the 12 months prior to the time when a decision is made.  (Section 87100; Section 87103(c).)


We advised that the salary from the Public Affairs Council (the "council") was "income" as defined in the Act which created a potentially disqualifying economic interest in the council. However, we also advised that, since the council was a tax exempt nonprofit charitable organization under Section 501(c)(3) of the Internal Revenue Code, the tickets provided to the commissioner for use on council business would be exempted from the definition of "income" under Section 82030(b)(2). 


Section 82030(b)(2) provides that "income" does not include:


Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.





Emphasis added.


Since the council is not a bona fide educational, academic, or charitable organization, but rather a nonprofit civic organization, the exception in Section 82030(b)(2) will not apply and the tickets should be disclosed as additional income from the council.  However, since the council was already treated as a source of income to the commissioner, the only changes that will result from the new information concerning the status of the council is limited to disclosure and the quantity of income considered for disqualification purposes.  This does not change the conclusion in the first letter, that the commissioner may not make, participate in making or in any way attempt to use his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect on the council.

2.  Nexus


As we discussed in the first request for advice, since the commissioner has an economic interest in the council, namely, the income he derives from the council, he must disqualify himself from any decision in which the council is directly before the Airport Commission as an applicant or the subject of the decision, or any decisions in which there exists a nexus between the purpose for which the official receives income and the governmental decision.  A nexus exists if the commissioner receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  (Regulation 18702.1(a)(1).)  


We advised that since Commissioner Thompson receives income from the council, a nexus could exist in any commission decision which would further the policy positions of the council.  We stated:


For example, in the Best Advice Letter (supra) we advised: "if [the nonprofit] took a position on a particular proposal before [the agency], your disqualification on the matter would be required."  In the Cornelius Advice Letter, No. A-82-104 (copy enclosed) we advised: "If you vote on a decision to provide a grant to the [nonprofit], you are accomplishing as a public official what you are paid to do in your position with the [nonprofit]."  


In the Scheidig Advice Letter, No. A-82-212 (copy enclosed) we advised that the mayor of Concord who received income from the Bay Area Council ("BAC") for work with BAC's Housing Advocacy Program was disqualified from housing decisions before the Concord City Council on which BAC had taken a particular position, had a specific policy or position, or had a general policy that clearly implied a specific result on a decision.


You are concerned that the council will take a position on an aspect of the Airport Master Plan.  You have asked whether the various decisions relating to the Airport Master Plan may be separated such that the commissioner may participate in decisions on which the council has not taken a policy position.  We have advised in past letters that the general rule is that every decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (1976) 2 FPPC Ops. 77; Kilian Advice Letter, No. A-89-522; Huffaker Advice Letter, No. A-86-343.)  


However, in some cases, decisions may be too interrelated to be considered separately.  If the resolution of one decision will effectively determine the result of the other decision, the councilmember must disqualify himself as to both.  For example, if a decision is to place a new building on one of two locations, the decision to place the building at one location necessarily decides whether the building is to be placed at the alternate location.  If an official has a financial interest in the alternate location, he may not participate in the decision.  Conversely, where the decision involves the construction of two buildings on one of several lots, and the official has an interest in one of the lots, once a building is placed on his lot without his participation, he may participate in the decision to place the other building on one of the other lots.


While the Airport Master Plan may involve a variety of airport development issues, including the development of air cargo, general aviation, and passenger air carrier facilities, you have stated that all the decisions will be interrelated.  If these decisions are in fact interrelated, such that one decision necessarily decides the others, the commissioner may not participate in any of the decisions.  


However, if you determine that the decisions are separable and that a decision on one matter will not effectively result in a final determination as to another of the pending decisions, the commissioner may participate in the other decisions provided:


1.  The decisions from which the commissioner is disqualified are decided independent of all the other decisions.


2.  The decisions from which the commissioner is disqualified are considered first, and a final decision reached by the commission without the commissioner participating in any way.


3.  Finally, once a decision has been made on the issues for which the commissioner is disqualified, the other decisions which the commissioner will participate in will not result in a reopening of, or in any way affect, the prior decisions from which the commissioner was disqualified. (Huffaker Advice Letter, supra.) 


I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

