




October 29, 1991

Carl P. A. Nelson

Bold and Polisner

500 Ygnacio Valley Road

Walnut Creek, CA  94596-3840



  


Re:
Your Request for Informal Assistance


Our File No. I-91-437

Dear Mr. Nelson:       


This is in response to your letter requesting further advice as general counsel to the Contra Costa Water District regarding the responsibilities of two consultants to the district pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  You have asked for clarification of some of the points and conclusions reached in our letter to William J. Woska, Assistant General Manager of the Contra Costa Water District (Our File No. I-91-286).  Since your request seeks further guidance with respect to the analysis in the Woska letter, we are treating your request as one for informal assistance pursuant to Regulation 18329(b)(8)(C).

QUESTIONS


1.  Can a corporation be a "consultant" under the Act?


2.  If a consultant does not make a final decision, is the consultant still subject to the disclosure and disqualification provisions of the Act?


3.  To what extent does the express language of a contract between a firm and the district alter the conclusion that the persons providing services to the district are consultants?


4.  What constitutes contract monitoring, in contrast to control and direction of the district? 


5.  Does the definition of "participates in the making of a governmental decision" conflict with the exception in Regulation 18700(a)(2)?

CONCLUSIONS


1.  A "consultant" as defined in Regulation 18700(a)(2) must be a natural person and cannot be a business entity.


2.  A "consultant" is a person who provides under contract, information, advice, recommendation or counsel to a state or local government agency.  The definition does not require that the person "make" a final decision.  Moreover, the exception in Regulation 18700 applies only if both of the following apply:  (1) the consultant conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency; and, (2) the consultant possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  Thus, even where a consultant does not "make" an agency decision, the consultant may not be within the exception if he or she functions under the control and direction of the agency.  


3.  Modification of the language in a consulting contract may be useful in setting up a relationship which does not result in the contractor being considered a "consultant."  However, the factual circumstances will determine whether the contractor is acting as a consultant under the Act.


4.  Where a firm participates in meetings and discussion with the agency, as well as third parties on behalf of the agency, the consultant is performing the terms of the contract subject to the control and direction of the public agency and is acting much like an employee of the agency.  Conversely, where agency representatives are involved in the firm's work only to the extent necessary to ensure that the firm satisfies the provisions of the contract, or where a consultant requests factual information from the public agency to comply with the terms of a contract, such interaction would not necessarily make the employees of the firm a "consultants" within the meaning of Regulation 18700(a)(2).  


5.  Regulation 18700(a)(2) defines when an individual is a "consultant."  Regulation 18700(c) defines when a consultant "participates in the making of a governmental decision."  If there is "significant intervening substantive review" of a consultant's recommendations by the governmental agency, the consultant would not be "participating in a governmental decision." 

FACTS


You have not provided any additional or modified facts for consideration in this letter.  Therefore, we set forth the facts of the Woska letter as the basis for this discussion.  The Contra Costa Water District (the "district") retains two engineering firms, Hasseltine-Best and McGill-Martin-Self, to assist the district on various water projects.  

Hasseltine-Best 


The Assistant General Manager for the Los Vaqueros Project stated that the firm of Hasseltine-Best was retained to participate in the review of work product and in the development of action plans to implement Los Vaqueros pipeline alignment designations and property acquisition.  In that activity, they advise the district concerning agencies affected, the relationship of particular alignments to proposed development projects or property-owner interests.  They may recommend courses of action, contacts and specific proposals.  


The Assistant General Manager for Engineering describes Hasseltine-Best's job duties as related to general engineering assignments including attending meetings with district personnel and persons or entities outside of the district to obtain and share information.  The consultant's role is that of obtaining and presenting information, as well as offering advice as to the information the district might assemble in order to best communicate its work.  The consultant forwards and explains information prepared by the district.  The information transmitted is the subject of discussion between the consultant and the district, to ensure clarity and proper interpretation by the consultant.  


According to the consulting agreement, Hasseltine-Best has a broad scope of performance.  Hasseltine-Best will perform services related to the district's Los Vaqueros Project, including representation of the district at meetings of public entities and private organizations and meeting and conferring with district staff and consultants as necessary.  The services provided under the Hasseltine-Best/district contract will be in accordance with the directions, under the control, and to the satisfaction of the general manager.

McGill-Martin-Self


McGill-Martin-Self was retained to develop technical information, maps, and other materials.  Representatives of the firm attend meetings and communicate with district personnel and others to obtain or exchange information necessary for their work.  The consultant's role is that of obtaining and presenting information, as well as offering advice as to information the district might assemble in order to best communicate its work.  The consultant forwards and explains information prepared by the district.  


Representatives of the firm participate in the review of work product and in planning sessions of the district.  They provide advice concerning proposed courses of action and specific recommendations concerning the actions.  They also review and comment on proposed alignments, agreements and business proposals of the district.  The firm also represents the district in negotiations with the City of Antioch and Contra Costa concerning the Los Vaqueros pipeline alignment.


According to the consulting agreement, McGill-Martin-Self is to meet with the district to provide assumptions and parameters for land use studies and future water service areas and facilities.  Once the parameters have been set, McGill-Martin-Self will prepare three land use maps based on the data, develop a plan for future treated water services areas and work with the district to develop a list of and potential sites for future facilities, corridors, and canals for servicing future needs and demands.  McGill-Martin-Self will also meet with district staff to discuss service agreements with local agencies and committees.  The agreement states that Phase II will require a great deal of interaction between McGill-Martin-Self and the district to ensure that proper direction and progress are made.  

ANALYSIS

1.  Natural Persons


A "consultant" is defined in Regulation 18700(a)(2) as follows:



"Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency,






Regulation 18700(a)(2).

According to Regulation 18700(a)(2), a "consultant" must be a natural person and cannot be a business entity.


The rationale behind limiting the term consultant to natural persons is that the actual decisionmaker, as in the case of a public official, will be an individual.  Moreover disclosure of the interests of the firm itself does not appear to reflect the policy goals of the Act.  The Act is intended to ensure that a public official will not be biased in performing his or her duties by the official's financial interests.  (Section 81001(b).)  The disclosure of the interests of the firm, in the place of the interests of the decisionmaker, in many cases will not inform the public of such potential sources of bias.


For example, an employee of a firm may perform consulting services for a public agency concerning a project that may affect a client of the firm.  As an employee, the involvement of the client may have no significance to the employee.  On the other hand, if the employee owns property which will be affected by his or her consulting decisions, the employee may be biased in the recommendations he makes to the public entity.

2.  Decisionmaking Authority


You have also asked if a person can be a consultant if the person does not "make" a final decision.  Regulation 18700(a)(2)  provides that a "consultant" is a person who provides under contract, information, advice, recommendation or counsel to a state or local government agency.  The definition does not require that the person "make" a final decision.  The conflict of interest potential in a consulting arrangement arises if the person may "make" or "influence" governmental decisions to further the person's own financial interests.  


Thus, for example, where an official's recommendation to a decisionmaker may be biased, that person has a conflict of interest.  (Regulation 18700.1.)  In addition, where the official makes the decision and has a financial stake in the decision, the official has a conflict of interest.  (Regulation 18700.)


Regulation 18700 does provide an exception to the definition of "consultant" which requires that the consultant conduct research and arrive at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency, and that the consultant possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  

3.  Contract Language


You have also asked whether the conclusion concerning Hasseltine-Best would be different if the words "under the control" were deleted from the consulting agreement.  According to the consulting agreement, Hasseltine-Best will perform services related to the district's Los Vaqueros Project in accordance with the directions, under the control, and to the satisfaction of the general manager.  This language suggests that Hasseltine-Best fails the first part of the test for the exception.  No information was provided with your request to alter this conclusion.  


Please note, however, that modification of the contract's language to reflect the factors in the exception in Regulation 18700(a)(2) would not alter the conclusion.  Clearly the exception in Regulation 18700(a)(2) is a fact-based exception, and not one which can be met by a mere recital in a contract.  For an employee to be exempted he or she must conduct necessary research and arrive at conclusions independent of control and direction of the agency or any agency official and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  Thus, a contractual recital might aid the parties in setting up a relationship which does not result in the employee being considered a "consultant"; however, the factual circumstances would determine whether the contractor is deemed a consultant under the Act.


You also asked whether Hasseltine-Best would qualify as a consultant if the firm merely relayed information from the district to other parties and then relayed information obtained from the parties back to the district.  In the Kaplan Advice Letter (No. A-82-108), we advised that under some circumstances services performed for a public agency may be "ministerial" in nature. 

