




October 18, 1991

David H. Kirkpatrick, Attorney at Law

National Economic Development & Law Center

1950 Addison Street

Berkeley, CA 94704






Re:
Your Request for Informal Assistance 

Our File No. I-91-441

Dear Mr. Kirkpatrick:


We have received your letter of September 11, 1991, in which you seek general advice on behalf of the South Berkeley Community Housing Development Corporation regarding its duties and responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act"),  and specifically whether it is a "local government agency" pursuant to Section 82041.  As the authorized representative of the South Berkeley Community Housing Development Corporation, we provide you with advice pursuant to Regulation 18329, but as your request for advice does not refer to a specific pending governmental decision, we are treating your request as one for informal assistance only.  (Regulation 18329(b).)


The following advice is based upon the facts provided in your letter, your follow-up letter of October 1, 1991 in response to our request for additional information,  and in a telephone conversation with Margorie Gelb of the Berkeley City Attorney's Office on September 23, 1991.

QUESTIONS


(1)
Does the South Berkeley Community Housing Development Corporation continue to remain a "local government agency" for purposes of the Act?


(2)
What circumstances might change the status of the South Berkeley Community Housing Development Corporation?

CONCLUSION


(1)
On the basis of the facts you have presented, the South Berkeley Community Housing Development Corporation continues to remain a "local government agency" for purposes of the Act.


(2)
While an abstract discussion of circumstances that might change the local government agency status of an entity is hypothetical and therefore not one about which advice can be provided, an evaluation under the standards set forth in the Commission's opinion in In re Siegel (1977) 3 FPPC Ops. 62 will determine the local government agency status.

FACTS


In 1988, the Fair Political Practices Commission ("the Commission") advised the City Attorney of the City of Berkeley that the South Berkeley Community Housing Development Corporation ("the corporation") was a "local government agency" for purposes of the Act, and that the activities of "public officials" affiliated with the corporation were subject to the financial disclosure and disqualification provisions of the Act.  (Albuquerque Advice Letter, No. A-88-422) ("Albuquerque letter.")  This advice was premised on the application of the criteria delineated in the Commission's opinion in In re Siegel (1977) 3 FPPC Ops. 62 ("Siegel") to determine whether an entity was public or private for purposes of the Act.  


To conclude that an entity is a local government entity under the Act, Siegel applied four criteria: 


(1) whether the impetus for the formation of the entity originated with a government agency; 


(2)
whether the entity was substantially funded by, or its primary source of funds was, a government agency.


(3)
whether a principal purpose for formation of the entity was to provide services or undertake obligations which public agencies are legally and traditionally authorized to perform; and 


(4)
whether the entity was treated as a public entity by other statutory provisions.


In the Albuquerque letter, the Commission found that the fulfillment of the first three criteria was sufficient to conclude that the corporation was a public entity.  First, the city's attorneys drafted the documents by which the corporation was formed, after accepting the recommendations of a citizen committee that the city formed to make such recommendations; therefore, the first criteria of Siegel was met.  Second, the city loaned interest-free funds to the corporation, agreed to purchase the real property on which the corporation would develop housing and then lease back to the corporation for one dollar for 55 years, after which the ownership of the development would vest in the city; therefore, the second criteria of Siegel was met.  Third, the corporation was formed for the purpose of providing adequate low and moderate income housing, a legal and traditional obligation of public agencies; therefore, the third criteria of Siegel was met.


In your letter you indicate that "circumstances have changed" from when the advice in the Albuquerque letter was provided.  You have identified two such changes:


(1)
While the corporation's original board of directors was formed from the city-appointed committee, only five of the original board members remain and the city does not participate in the selection of new board members


(2)
While the corporation's original and sole source of financial support was a loan from the city, funding from the city now comprises approximately 38% of the total development costs, exclusive of the city's providing the land to the corporation under the one dollar, fifty-five year lease.


You have suggested that not all, but only a portion, of the housing units to be facilitated by the corporation was designed to be "affordable," and that the project was always intended to be a mixed income one, with more than half of the units set at market rate.  This information item is not different from what was provided to us previously, as part of the facts on which the Albuquerque letter was premised.  You have updated the distribution of the mix of very low (less than 50% of county median income) and low (less than 80% of county median income) income units, noting that 30% - and not 20% - of the units are targeted for very low, and 14% - not 20% - of the units are targeted for low, income units.  


Finally, you have indicated that the corporation's "jurisdiction" consists of one project property on which all of the housing units are located; the project property at present includes a total of 43 units, with an anticipated occupancy of 105 individuals.

ANALYSIS


A public official is prohibited from making, participating in, or using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)  This prohibition accomplishes one the Act's express purposes: the disclosure by public officials of assets and income that may be affected by their official actions, and disqualification of the officials from participation in certain decisions so as to avoid conflicts of interest.  (See Section 81002(c).)  The Act also seeks to prevent the appearance of a possible conflict of interest as well.  (Witt v. Morrow (1977) 70 Cal.App.3d 817, 823.)


A public official is defined as a member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  A "local government agency" is defined as "a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing."  (Section 82041, emphasis added.)


In the Albuquerque letter we advised that application of the Siegel criteria was necessary to determine whether the corporation qualified as an "other agency" of the City of Berkeley, as the  definition of local government agency in Section 82041 did not adequately resolve the question raised by the corporation.


Prior to the Albuquerque letter the criteria set forth in Siegel had been applied by the Commission to determine whether an entity was public or private under the Act.  (In re Leach (1978) 4 FPPC Ops. 48; Francis Advice Letter, No. A-86-214; Hopkins Advice Letter, No. A-81-38.)  The Commission has also continued to apply the Siegel criteria subsequent to the Albuquerque letter to determine whether an entity was public or private.  (Lesser Advice Letter, No. A-91-305; Snow Advice Letter, No. I-90-728; Lober Advice Letter, No. A-90-135; Keene Advice Letter, No. I-89-613; Schofield Advice Letter, No. A-89-540.)


Therefore, the determination of whether the corporation is or is not a local government agency continues to be subject to evaluation under the Siegel criteria.  For the reasons discussed as follows, it is our conclusion that the information you have provided does not change our prior determination that the corporation remains a "local government agency" pursuant to Section 82041, and that the board members are "public officials" pursuant to Section 82048 for purposes of the Act's disclosure and disqualification provisions.  This means that as public officials the board members must disqualify themselves from any corporation decision which will have a reasonably foreseeable material financial effect on them that is distinguishable from the effect on the public generally.  (Section 87103.)

The Siegel Criteria


(1)
Whether the impetus for formation of the corporation 




originated with a government agency


In the Albuquerque letter we concluded that "it was undoubtedly the case" that the impetus for formation of the corporation originated with the City of Berkeley.  


With respect to this criterion, you have acknowledged that no new facts exist, other than the change in board membership and appointment authority.  Neither the board membership nor the appointment authority are factors which impact the impetus for formation.  Therefore, we see no reason to change the previous conclusion that this component of the Siegel requirements continues to be met.


You suggest that the "impetus requirement" of Siegel would "historically indicate some form of control over the organization," and that in view of the current board membership and appointment authority, the city no longer "controls" the corporation.  


We rejected the suggestion that the focus be on whether a government agency exerts control over the organization in question when you previously proposed it.  (Kirkpatrick Advice Letter, No. I-89-150.)  The rejection was premised, inter alia, on the understanding that such a focus would be difficult to implement and would serve to encourage government agencies to form "independent" organizations providing traditional governmental services so as to avoid the requirements of the Act.  You have not offered any argument to suggest that the conclusion should be reevaluated.


(2)
Whether the corporation is substantially funded by, or 



its primary source of funds is, a government agency


Initially, the sole source of financial support for the corporation was a loan from the City of Berkeley.  In the Albuquerque letter we concluded that the city was the corporation's primary source of funding because, in addition to the city's $225,000 loan to the corporation, the city leased to the corporation the real property upon which the development was to take place for one dollar for fifty-five years, with ownership of the development to vest in the city when the lease expired.  This permitted the conclusion that the city was the primary source of funding for the corporation.


You have informed us that funding from the city now comprises approximately 33% of the total development costs ($1,729,154 out of a total development cost of $5,259.154).  We note, however, that the city continues to be the single largest funding source for the corporation.  Moreover, your computation of the total development costs fails to account for the dollar value of the other factors that were determinative in, and appear to remain unchanged since, the Albuquerque letter: the interest-free, one dollar, fifty-five year loan (a leasehold interest which you have valued at approximately $200,000), and the furnishing of all real property upon which the corporation will build housing (property whose acquisition costs were estimated at approximately $1,700,000).


The value of all benefits provided by the city to the corporation, including the actual funding and the "in-kind" advantages, clearly demonstrate that, at minimum, the city continues to substantially fund the corporation.  The addition of other funding sources is obviously a new factor requiring evaluation.  Having done so, we see no reason to change the previous conclusion that this component of the Siegel requirements continues to be met, because the corporation continues to be substantially funded by the city.  We decline to accept your suggestion that the terms "substantially funded by" and "primary funder" are synonymous.


(3)
Whether one of the principal purposes for the formation 



of the corporation is to provide services or undertake 



obligations which public agencies are legally and 




traditionally authorized to perform


The Albuquerque letter concluded that because the provision of adequate housing for low and moderate income families was an obligation that public agencies have been legally and traditionally authorized to perform, this criterion of Siegel had  been satisfied.  This conclusion was supported by the fact that Government Code Section 37364, under which the corporation was formed, permits cities to utilize real property to provide affordable housing to low and moderate income families.

