




December 24, 1991

Honorable Dennis Nelson

City Councilmember

City of Yuba City

1201 Civic Center Boulevard

Yuba City, CA  95993






Re:
Your Request for Informal Assistance


Our File No. I-91-443

Dear Councilmember Nelson:


This is in response to your letter requesting advice regarding your responsibilities as a Yuba City Councilmember under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in rendering advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


You have asked whether you may participate in Yuba City Council decisions where your employer, Laughlin and Company, is involved under the following circumstances:


1.  A client of Laughlin and Company appears before the Yuba City Council with respect to a project on which you have worked.


2.  A client of Laughlin and Company appears before the city council on a project for which other employees of Laughlin and Company have provided services.  Laughlin and Company appears in a representative capacity.


3.  A client of Laughlin and Company appears before the city council on a project for which other employees of Laughlin and Company have provided services.  The client is not represented by Laughlin and Company.


4.  A client of Laughlin and Company appears before the city council on a project on which Laughlin and Company has not been involved.

CONCLUSIONS


1.  A public official may not participate in a governmental decision which will achieve, defeat, aide, or hinder a goal or purpose for which he receives income.  Consequently, where you have participated in a project at Laughlin and Company and this project comes before the city council, you may not participate in the decision. 


2, 3, and 4.  You may not participate in a governmental decision which will have an indirect material financial effect on Laughlin and Company pursuant to Regulation 18702.2, or an indirect material financial effect on Mr. Laughlin personally pursuant to Regulation 18702.6.

FACTS


You and your spouse are employees of Laughlin and Company, a civil engineering firm that does business in Yuba City.  Neither you nor your spouse holds any investment interest in the firm.  You are employed as a salaried building designer and have held that position with Laughlin and Company for several years.


Laughlin and Company frequently contracts to provide services to developers who will ultimately appear before the city council in connection with development projects.  The firm is compensated on an hourly basis.  


You have become concerned that your employment with Laughlin and Company will result in a conflict of interest in many decisions of the Yuba City Council.     

ANALYSIS

1.  Economic Interests


Section 87100 prohibits any public official, whether appointed or elected, from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 to include every member, officer, employee or consultant of a state or local government agency, and includes a member of the Yuba City Council.


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(c) and (d).


Laughlin and Company is an economic interest of yours, because you are an employee of the firm.  Moreover, presumably Laughlin and Company has been a source of income to you of $250 in the last 12 months.  Thus, you are required to disqualify yourself from any city council decision which will have a reasonably foreseeable, material financial effect on Laughlin and Company, distinguishable from the effect on the public generally.  However as an employee with no ownership interest in the company, the clients of Laughlin and Company are not sources of income to you.  (See, Section 82030(a); Russel Advice Letter, No. A-88-484.)

2.  Reasonably Foreseeable Material Financial Effect


A.  Economic Interests Directly Involved in a Decision


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  If there is a substantial likelihood that a city council decision will have a financial effect on Laughlin and Company, the effect is "foreseeable."


The Commission has adopted a series of regulations for determining whether the foreseeable financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  If the economic interest is directly involved in the decision before the official's agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.


An economic interest is directly involved in a decision when the economic interest initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)  Regulation 18702.1 also provides that an official's interests are directly involved in a decision and disqualification is required where there is a nexus between the purpose for which an official receives income and a governmental decision.  


A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his public capacity what he is paid to accomplish in his private capacity.  (Regulation 18702.1(d); Sprague Advice Letter, No. I-88-190; Chin Advice Letter, No. A-88-091; Lopus Advice Letter, No. I-90-152.)


According to your facts, employees of Laughlin and Company appear before the city council in a representative capacity in conjunction with the projects of its clients.  Thus, your questions do not involve situations where Laughlin and Company would be considered directly involved under Regulation 18702.1(b), because Laughlin and Company is not initiating the proceeding by filing an application, claim, appeal, or similar request, and is not a named party in, or the subject of, the proceeding.  Where Laughlin and Company appears before the city council in a representative capacity, as an agent of an unrelated business entity, and the property subject to the decision is the property of the unrelated business entity, Laughlin and Company is not directly involved in the decision before the city council.  (Gill Advice Letter, No. A-85-252.)  


However, where you have worked on a project at Laughlin and Company which then comes before the city council for consideration, Regulation 18702.1(a) and (d) provide that Laughlin and Company will still be deemed to be materially affected if you would be achieving, defeating, aiding, or hindering a governmental decision and you have received income from Laughlin and Company to further the project.  Consequently, where you have participated in a project and this project comes before the agency, you may not participate.  (Silver Advice Letter, No. I-90-644.)  This would be true whether representatives of your employer appear before your agency representing the project or not.  


B.  Economic Interests Indirectly Involved in a Decision


The other situations discussed in your letter must be analyzed to determine if there will be an indirect material financial effect on Laughlin and Company.  As discussed above, the clients of Laughlin and Company are not sources of income to you, and therefore are not your economic interests.  


The remaining situations include the following:  (1) a client of Laughlin and Company appears before the city council on a project for which other employees of Laughlin and Company have provided services, represented by Laughlin and Company;  (2) a client of Laughlin and Company appears before the city council on a project for which other employees of Laughlin and Company have provided services, but Laughlin and Company does not appear; (3) a client of Laughlin and Company appears before the city council on a project on which Laughlin and Company has not been involved.


Where Laughlin and Company is not directly before the city council, you must still disqualify yourself if Laughlin and Company or its owner will be indirectly materially affected by a decision of the city council.   Whether the indirect effect of a decision on a business entity is material depends on the financial size of Laughlin and Company.  Regulation 18702.2 provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U. S. industrial corporations or the 500 largest U. S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations.  Or, business entities with net tangible assets of at least $4,000,000, and with pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)


4.  For any business entity not covered in one of the categories set forth above, Regulation 18702.2(g) governs.


Assuming that Laughlin and Company is a relatively small business entity, Regulation 18702.2(g) provides that the effect of a decision is material where:

