




December 9, 1991

Richard E. Archibald

Deputy City Attorney

921 Tenth Street, Suite 700

Sacramento, CA  95814-2717






Re:  Your Request for Informal Assistance







Our File No. I-91-444

Dear Mr. Archibald:


This letter is in response to your request for confirmation of the telephone advice provided to you on September 20, 1991, regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not refer to the name of a public official whose duties are in question under the Act.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Do the conflict-of-interest provisions of the Act prohibit a disqualified public official from calling a special meeting at which the item on which the official has a conflict of interest will be discussed?

CONCLUSION


Upon further consideration of the telephone advice provided to you, staff has determined that the conflict-of-interest provisions of the Act prohibit a disqualified public official from calling a special meeting at which the item on which the official has a conflict of interest will be discussed.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.


Public officials who have a financial interest in a governmental decision must not only disqualify themselves from voting on those decisions, but also must refrain from any participation in connection with those decisions.  A public official "participates in the making of a governmental decision" when, acting within the authority of his or her position, he or she:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.






Regulation 18700(c)(1) and (2).


Thus, an official with a disqualifying financial interest may not participate in any governmental decision in which he or she has a financial interest.  Calling a special meeting of a public agency constitutes the making a governmental decision.  (Regulation 18700(b).) 


Moreover, an official with a disqualifying financial interest must refrain from using his or her position to influence a governmental decision in which he or she has a financial interest.  Regulation 18700.1 defines when an official is using his or her position to influence a governmental decision.  It states, in pertinent part:


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.





Regulation 18700.1(a).


We have previously advised that arranging a meeting between public officials to facilitate an exchange of information in order to get a project underway, constitutes using the official's position to influence a decision and is prohibited where the official has a financial interest in the activity.  (Duffel Advice Letter, No. I-90-390.)  We have also previously advised that a disqualified public official may not chair a meeting where the only item on the agenda will be the official's disqualifying financial interest.  (In re Biondo (1975) 1 FPPC Ops. 54; Skousen Advice Letter, No. A-87-062).  Accordingly, we conclude that a public official who has a financial interest in a governmental decision may not call a special meeting of the agency to deliberate on the matter.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division 
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