




October 31, 1991

Daniel S. Hentschke

Interim City Attorney

City of Oceanside

300 North Hill Street

Oceanside, CA  92054







Re:
Your Request for Advice

Our File No. I-91-445

Dear Mr. Hentschke:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act")  on behalf of John Mamaux, City Manager for the City of Oceanside.  Since your request is one of a general nature, we are treating your letter as a request for informal assistance. 

QUESTION


The question presented is whether John Mamaux, City Manager for the City of Oceanside, may influence a decision of the city council regarding:  (1) a proposed fee increase for the city's municipal golf course or (2) the renegotiation of the city's contract with the company that operates the municipal golf course, in light of his membership interest in a private country club.

CONCLUSION


The city manager's membership in the El Camino Country Club will not require his disqualification from decisions about the municipal golf course relating to fee increases or renegotiation of the city's contract with the company which operates the course, unless it is reasonably foreseeable that such decisions will have a material financial effect on the country club.

FACTS


John Mamaux, the City Manager for the City of Oceanside, and his wife hold a paid family "golf" membership in the El Camino Country Club, a private country club in the City of Oceanside.  The value of this membership is approximately $10,000.  Mr. Mamaux is a member of the Board of Directors of the private country club.


The El Camino Country Club presently has 509 members and has a set limit of 525 golf memberships.  New memberships presently sell for $12,500.  Members are free to sell their own memberships without approval or interference from the club.


The City of Oceanside is the owner of a public golf course, the Oceanside Municipal Golf Course.  Daily user fees are paid by members of the public who play at the course.  The city is currently experiencing a budget crisis and is considering various proposals to help alleviate the crisis.  One of the proposals is to raise the greens fees at the municipal golf course.  If the fees are raised, the city may also amend an existing contract with American Golf, the company which operates the municipal golf course for the city. 


Mr. Mamaux is responsible for general supervision of all city department heads and for making recommendations on the city's financial matters.  The issue of greens fees has come up generally in the context of budget discussions.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or in any way attempting to use the official's position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  The City Manager of the City of Oceanside is a public official within the meaning of the Act.  (Section 82048 and Regulation 18700.)


Pursuant to Section 87103, a public official may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.

* * *


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(a) and (d).

Foreseeability


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  


You have stated in your incoming letter that according to the manager of the private country club, an increase or decrease in greens fees at the public municipal course has no effect on the value of country club memberships.  If this is so, then it would not be foreseeable that a decision affecting greens fees would affect Mr. Mamaux's economic interest in the country club.  However, foreseeability must be determined on a case-by-case basis taking into consideration the particular facts involved.


Circumstances not mentioned in you letter may impact the reevaluation of memberships.  For example, if the public fees are increased, members of the public who normally play at the municipal golf course due to the lower fees, may seek the benefits of membership offered by the private club if the aggregate difference in fees between the public and private entities is decreased.  In turn, since the number of available memberships in the private country club is limited, an increase in the demand for memberships could significantly increase the value of each membership.  Thus, it is possible that an increase in fees for the municipal golf club may result both in an increase in the demand and in the value of the El Camino Country Club memberships.


The circumstances which have surrounded prior reevaluation of memberships are important in determining whether foreseeability exists.  In this situation, the basis for the manager's opinion as to the impact of a greens fee change on memberships is not clear.  For example, there is no indication that there is any historical data to support the manager's opinion.  You should evaluate all pertinent facts, to the extent that there have been any changes in greens fees in the past.  


An additional factor to consider, as suggested in your letter, is the extent to which the city's decision to amend the contract with American Golf might affect the country club.  You have not provided any information to determine whether decisions relating to the contract will have a foreseeable financial effect on Mr. Mamaux's interest in the country club.


Depending on the facts which you determine impact foreseeability in this case, the paid membership in the private country club may trigger Mr. Mamaux's disqualification with respect to the increase in greens fees for the municipal golf course.  

Materiality


In the event that you determine that a decision may have a foreseeable effect on country club memberships, the financial effect must also be material to require disqualification.  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict-of-interest.  (Witt v. Morrow, supra at 823.)


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision,  Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, Regulations 18702.2 to 18702.6 apply to determine whether the effect of the decision is material.

Investment


The Commission has determined that club memberships can be both assets and investments.  (Strauss Advice Letter,

No. I-90-654.)  Where the membership is in a "business entity" as defined in the Act and the membership may be resold for a profit or loss, we have advised that the membership should be treated as an investment.  (Section 82034 and Strauss Advice Letter, supra.)  You stated in our conversation of October 4, 1991, that the El Camino Country Club is a business operated for profit.  Thus, under the facts presented, we would treat Mr. Mamaux' membership as an investment interest in the El Camino Country Club. 


According to Section 87103(a), an official may have a disqualifying interest in any "business entity" in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.  In this case, the business entity's membership resale value is worth approximately $10,000.  Thus, the city manager's membership in the El Camino Country Club is an investment worth more than $1,000, and he may have to disqualify himself from participating in any governmental decision which will have a reasonably foreseeable material financial effect on the private club.  Please note that an "immediate" effect on the fair market value of the membership itself is not necessary for foreseeability to exist.  (Strauss Advice Letter, supra.)   


According to your letter the city manager is a board member of the private country club.  Thus, he is also an "officer" of a business entity.  Under the Act, irrespective of whether an official receives compensation from a business entity, if an official is a director, officer, partner, trustee, employee, or holds any holds any position of management with the business entity the official is required to disqualify himself or herself from any decision which could foreseeably have a material financial effect on the business entity.  (Section 87103(d).)  Thus, Mr. Mamaux may also have to refrain from participating in governmental decisions which may foreseeably have a material financial effect on the private club on this basis. 

Direct


Regulation 18702.1 provides that the effect of a governmental decision on a business entity in which a public official has an economic interest is deemed to be material if the business entity is directly involved in the decision before the agency.  The private club would be directly involved in a decision before the agency if the club:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).

Indirect

