




October 18, 1991

John D. Stiles, Jr.

STR Commercial Brokerage

68-860 Perez Road, Suite P

Cathedral City, CA 92234






Re:
Your Request for Informal Advice 

Our File No. I-91-457

[#91/244]

Dear Mr. Stiles:


The Commission's Enforcement Division received a complaint made against Citizens Voice on May 16, 1991, and notified you by letter dated September 5, 1991, that the matter was concluded without any formal enforcement action.  You were informed that the newsletter, Citizens Voice/Desert Roundtable, did not appear to constitute a political expenditure and thus did not require the individual or individuals responsible for the newsletter to register as a political committee.  In part, this determination was premised on the fact that the newsletter originated approximately one year prior to the next city council election.  You were informed that had the publication initially appeared closer to the election, the costs associated with the publication might be regarded as "expenditures" under the Political Reform Act ("the Act") and thus require that the individuals responsible for the publication register as a "committee".


We have received your letter dated September 24, 1991, in which you ask why your newsletter would "constitute express advocacy" if published closer to an election.  More generally, we understand this question to seek clarification of how, and whether, future newsletters may constitute expenditures under the Act.  We provide you with the following general advice. 


Section 82025 defines "expenditure" in part as a payment unless it is otherwise clear that the payment is not made for political purposes.  Regulation 18225 further defines "expenditure" when made by someone other than a candidate (Section 82007) or a committee (Section 82013) as a payment

[t]hat is used for communications which expressly advocate the nomination, election or defeat of a clearly identified candidate or candidates, or the qualification, passage or defeat of a clearly identified ballot measure.






Regulation 18225(b).


A communication "expressly advocates" the nomination, election or defeat of a candidate when

[i]t contains express words of advocacy such as "vote for," "elect," "support," "cast your ballot," "vote against," "defeat," "reject," "sign petitions for" or otherwise refers to a clearly identified candidate or measure so that the communication, taken as a whole, unambiguously urges a particular result in an election.




Regulation 18225(b)(2) 






(emphasis added).


You have asked why your newsletter, when published closer in time to an election, could "constitute express advocacy."  While you have suggested that the newsletter simply "reports on the actions of elected officials not candidates," we note that for purposes of contributions and expenditures, the Act does not treat the terms "candidate" and "elected officer" as mutually exclusive.  (See Sections 82007, 82015; Regulations 18215, 18225.)


You have also indicated that the newsletter attempts to encourage people to vote in the upcoming election rather than supporting or opposing candidates or issues.  As the regulation clearly demonstrates, however, a communication can constitute "express advocacy" even when, under the particular circumstances, it does not specifically encourage people to vote in a particular manner.  The Commission has previously advised that communications which otherwise attempt to influence the actions of voters are reportable expenditures under Regulation 18225.  (Pavao Advice Letter, A-89-524.)  A communication which occurs immediately prior to an election that "reports on the actions of elected officials" could, depending on the facts, influence the action of voters.


In Federal Election Commission v. Furgatch (9th Cir., 1987) 807 F.2d 857, the United States Court of Appeals indicated that a determination of what constitutes "express advocacy" is not confined to whether certain speech or key phrases are employed in the communication, but instead focuses on the speech as a whole, the environment and context within which the speech occurs, and whether the speech clearly encourages the reader to take some kind of action.  (807 F.2d at 864.)


For this reason, you were informed by letter on September 5, 1991 that while at the time of its publication the newsletter did not appear to constitute an expenditure for purposes of the Act, "a similar newsletter disseminated closer to the election might constitute express advocacy and thus an expenditure."  Obviously,  whether or not a newsletter distributed prior to an election would constitute "express advocacy" for purposes of Regulation 18225(b)(2) is a factual determination to be evaluated on the basis of the facts of the particular case.


I hope this letter has provided you with the guidance you requested.  Please contact me if you have any further questions regarding this matter at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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