




December 2, 1991

Darrell W. Larsen

Sutter County Counsel 

Office of the County Counsel

County of Sutter

1160 Civic Center Boulevard

Yuba City, CA  95993






Re:
Your Request for Informal Assistance

Our File No. I-91-460

Dear Mr. Larsen:


This is in response to your letter requesting assistance on behalf of Sutter County Supervisors Peter Licari and Ronald Southard, Public Works Director Robert Barrett, and yourself as Sutter County Counsel, concerning your respective duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


As we discussed in our telephone conversation of November 1, 1991, since your request does not provide the facts of a specific decision before the county, we are treating your request as one for informal assistance.  A request for formal written advice will be declined if all the facts material to the consideration of the question or questions presented have not been provided.  (Regulation 18329(b)(2)(B).)  Since formal written advice is the application of the law to a specific set of facts, requests for advice which do not involve a specific decision are necessarily general in nature.  Please note, informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).) 

QUESTION


May the various Sutter County public officials who own property within the policy area participate in decisions concerning improvement of water and sewer service within the policy area?

CONCLUSION


Public officials who own property within the policy area may participate in decisions concerning improvement of water and sewer service within the policy area unless the decisions will have a reasonably foreseeable and material financial effect on the officials' economic interests distinguishable from the effect on the public generally.

FACTS


Sutter County is considering renovation of the sewage disposal and domestic water supply (water/sewer plan) for the unincorporated areas of the county.  The county established a policy area which is targeted for the improvements.  The current goals for the area are to create a master water/sewer plan for the area by July 1, 1992, and enact a moratorium effective after January 1, 1993, on new tentative subdivision maps which do not provide public sewer and water.  In the meantime, tentative map approvals are allowed only if the subdivision has installed lines which may be used for connection to public sewer.


You stated that Supervisors Southard and Licari, Public Works Director Barrett, and yourself own single family residences in the policy area.  Supervisor Licari's residence is on a five-acre parcel.  You and the other officials own parcels from one-third to one acre in size.  In the materials you provided on November 1, 1991, 25 percent of the current Sutter County population (17,358 out of a total of 67,000) and 6,092 dwelling units are within the defined policy area.  


You also stated that while discrete areas within the policy area have unique water and sewage issues associated with them, the board of supervisors has decided on an integrated approach to addressing all waste and sewage problems within the policy area.  Thus, any aspect of the master water/sewer plan will be decided in light of the balance of the policy area.

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  You, as county counsel, as well as Supervisors Licari and Southard, and Public Works Director Barrett, are all public officials under the Act.  (Section 82048.)  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


According to your facts, Supervisors Licari and Southard, Public Works Director Barrett, and yourself, all have economic interests in the water/sewer policy area.  All of you own single family residences in the policy area.  Supervisor Licari's residence is on a five-acre parcel.  You and the other officials own parcels from one-third to one acre in size.  Thus, each of you are prohibited from participating in any decision concerning the water/sewer project if the decision will have a foreseeable and material financial effect on your individual property interests.


As we discussed in our telephone conversation of November 1, 1991, generally, every decision must be analyzed independently with respect to the foreseeability of a financial effect on an official's property, and the materiality of the effect.  For example, where a decision concerns a single discrete region within the policy area, the analysis and result may be different than when a decision concerns the entire policy area.  

Foreseeability


Whether the financial effects of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


For example, where a decision concerns the policy area as a whole, and you own property within the policy area, a financial effect on your property caused by the decision is substantially likely if not certain.  Conversely, a decision concerning service to a specific street or neighborhood in the policy area may not have a foreseeable effect on all the properties in question, since some of the property may not be near that street that is the subject of the decision.  

Materiality


Assuming the decision will have some financial effect on the fair market value of the real property of the various officials in question, the effect must still be material to require disqualification.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.  


An official's real property is directly involved in a decision and disqualification is required if the decision involves:


(1)  The zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the official's real property (Regulation 18702.1(a)(3)(A));


(2)  The issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the official's real property (Regulation 18702.1(a)(3)(B)); or,


(3)  The imposition, repeal or modification of any taxes or fees assessed or imposed on the official's real property. (Regulation 18702.1(a)(3)(C).)


Thus, for example, if the decision is whether to impose fees on an official's property to finance the improvements to the sewer or water service, the official could not participate.


In addition, if a decision does not fall into one of the categories set forth above, the official's real property may still be indirectly materially affected and therefore require disqualification.  Regulation 18702.3 provides in pertinent part that the indirect effect of a decision on an official's real property interest is material if:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Thus, a decision concerning sewer or water service to the real property of the officials in question would be deemed to have a material financial effect on the property.  (Maxwell Advice Letter, No. A-89-661.)  Moreover, decisions concerning property within 300 feet of the official's property will have a material financial effect on the official's property if there is any financial effect on the value of the property, whether it is an increase or decrease in the fair market value.  If the decision concerns property more than 300 feet from an official's real property, yet within a 2,500 feet, the effect on the official's property is material only if the decision will have a reasonably foreseeable effect of $10,000 or more on the fair market value of the real property or will affect the rental value of the property by $1,000 or more per 12 month period.


Finally where a decision concerns property more than 2,500 feet from the official's property, Regulation 18702.3(b) provides:


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:



(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:

