




November 27, 1991

Charles Wachob  

City Attorney

City of Auburn

1225 Lincoln Way

Auburn, CA  95603






Re:
Your Request for Informal Assistance

Our File No. I-91-464

Dear Mr. Wachob:


This is in response to your letter requesting advice on behalf of Auburn City Councilmember Deborah Yue with respect to her duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request seeks general guidance with respect to a variety of decisions, we are providing informal assistance applicable to the decisions generally.  

QUESTION


May Councilmember Yue participate in decisions concerning improvement of the storm drainage system in the old town area of Auburn?

CONCLUSION


If the decision to improve the drainage in the old town area will result in new or substantially improved services to the councilmember's property, the councilmember may not participate in the decision.

FACTS


The City of Auburn has had problems with flooding in the area of the city occupied by old town.  The old town area contains historic buildings built in the 1850s.  In 1986 the area flooded due to a significant storm, and extensive damage to both private and public property resulted.  The area was declared a disaster area by the state.  


There are two principal drainages that enter the old town commercial/residential area.  The larger is the Lincoln Way Drainage from the north and the smaller is the Brewery Lane Drainage to the south.  The confluence of the two drainages lies beneath old town.  


Approximately 1 square mile, or about 16 percent of the total city, drains through the area.  However, the existing system cannot handle the runoff from a minor storm.  The Lincoln Way Basin can handle 150 cubic-feet per second (cfs) and the Brewery Lane Basin 75 cfs.  Peak flow through the basins from a major storm could result in 570 cfs runoff into the Lincoln Way Basin and 170 cfs into the Brewery Lane Basin.  Approximately 600 residences are located in the Lincoln Way Basin and 125 in the Brewery Lane Basin, representing a population of over 1,700.


Councilmember Yue is married to Herbert Yue.  The Yues own property and reside at 215 Sacramento Street.  Herbert Yue also owns, with Harry Yue, a parcel at 147 Brewery Lane in joint tenancy.  


Herbert Yue is also the president and 25-percent shareholder of RHRH, Inc.  RHRH, Inc. is a small closely held family corporation.  Herbert Yue receives a salary from RHRH, Inc.


RHRH, Inc. owns a parcel on Washington Street in the old town area, which is leased by Century 21 for real estate offices.  In addition, RHRH, Inc. leases property at 289 Washington Street, which is also in the old town area, at which RHRH, Inc. operates the Shanghai Restaurant.  The Shanghai Restaurant has sustained flood damage in the past from major storms.


The city council has decided that improvement to the drainage in the old town area is necessary.  Councilmember Yue did not participate in this decision.  You have asked whether the councilmember may participate in the following decisions:


1.  Budgeting Auburn Urban Development funds for portions of the corrective measures;


2.  Consideration of a utility user fee to fund the improvements;


3.  Contracts with municipal bond underwriters and a bond counsel in connection with a possible bond issuance;


4.  Approval of designating city and Auburn Urban Development funds for the improvements;


5.  Selection of and contracts with engineers to perform the project.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Councilmember Yue is a public official under the Act.  (Section 82048.)  


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a),(b) and (c) emphasis added.


Presumably, Councilmember Yue's interest in the Sacramento Street property at which the Yues reside is greater than $1,000.  (Section 87103(b).)  Moreover, the councilmember has an indirect interest in the Brewery Lane property and RHRH, Inc., of a value equivalent to the interest of her spouse.  (Section 87103(b).)  Presumably Mr. Yue's one-half interest in the Brewery Lane property and his 25-percent interest in RHRH, Inc. are both worth more than $1,000.  (Section 87103(a).)  


In addition, Mr. Yue has a variety of economic interests by virtue of his ownership interest in RHRH, Inc.  Pursuant to Section 87103, set forth above, these would also be indirect interests of the councilmember.  For example, RHRH, Inc. owns property on Washington Street.  Section 82033 defines "interest in real property" to include a pro-rata share of interests in real property of any business entity or trust in which the individual or a member of the official's immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.  Thus, Mr. Yue's 25 percentage interest in RHRH, Inc. equates to a 25 percent interest in the Washington Street property.  If the value of this interest in the property is greater than $1,000, the councilmember will also have an indirect economic interest in the Washington Street property. 


Moreover, RHRH, Inc. leases property in the old town area on which RHRH, Inc. operates the Shanghai Restaurant.  Since it appears the Shanghai Restaurant is a subsidiary business of RHRH, Inc., Mr. Yue has a 25 percent interest in the restaurant and consequently, Councilmember Yue also has a 25 percent indirect interest in the Shanghai Restaurant.  


Finally, Century 21 is a source of income to RHRH, Inc., and Mr. Yue owns 25 percent of RHRH, Inc.  Thus, 25 percent of the income from Century 21 is attributable to Mr. Yue.  (Section 82030.)  If the councilmember's community property interest in this income (one-half of Mr. Yue's 25 percent portion of the income) is $250 or more during the past 12 months, Century 21 will also be a source of income to the councilmember.


Thus, to summarize, the councilmember has economic interests in the following:  (1) the Sacramento Street property; (2) the Brewery Lane property; (3) RHRH, Inc.; (4) the Washington Street property; (5) Century 21; and, (6) the Shanghai Restaurant.   Consequently, the councilmember is prohibited from making or participating in decisions which would have a reasonably foreseeable material financial effect on any of these economic interests, if the effect is distinguishable from the effect on the public generally.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


According to your facts, it appears that Councilmember Yue has interests in a variety of properties that will be benefited by the proposed improvement of the storm drainage system in that region.  Thus, it is substantially likely, if not certain, that the decisions concerning the improvement of the flood drainage in the area will have a financial effect on the councilmember's property.  

Materiality


The Commission has adopted guidelines to determine whether a financial effect is material, depending on the specific circumstances of each decision.  The test to determine materiality differs depending on whether the property interest of the official is directly or indirectly affected by the decision.  


It appears from your facts that the councilmember's property will be indirectly involved in the decision.  The councilmember's real property is directly involved in a decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of councilmember's property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of her property; the imposition, repeal or modification of any taxes or fees assessed or imposed on her property; or redevelopment of the councilmember's property.  (Regulation 18702.1(a)(3).)  None of these categories apply in this case.


Regulation 18702.3 sets forth standards for determining materiality with respect to governmental decisions which indirectly affect real property.  Among other things, the indirect effect of the decision on an official's real property is material if:


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.

