




November 1, 1991

Dana W. Phillips

General Counsel

Sacramento Housing and 

  Redevelopment Agency

P.O. Box 1834

Sacramento, CA  95812-1834






Re:
Your Request for Informal Assistance

Our File No. I-91-466

Dear Mr. Phillips:


This is in response to your letter requesting assistance on behalf of Sacramento City Councilmember Heather Fargo concerning her duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You are seeking additional advice with respect to the proposed North Sacramento Redevelopment Area.  (See, Fargo Advice Letter, No. I-91-089.)  You have requested informal assistance.  


Please note that our advice is limited to the Political Reform Act.  The Commission does not advise on other areas of the law pertaining to redevelopment.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in rendering advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Councilmember Fargo participate in the adoption of a proposed redevelopment plan for the North Sacramento Redevelopment Area, including the selection of boundaries, approval of a project area committee, the designation of land uses within the area, and the approval of the preliminary plan for the project?


2.  May Councilmember Fargo participate in future decisions concerning implementation of the various projects within the North Sacramento Redevelopment Area?


3.  Will the decisions on the North Sacramento Redevelopment Area affect the public generally in the same manner as they will affect the interests of the councilmember?


4.  May Councilmember Fargo participate in Sacramento City Council decisions on redistricting?

CONCLUSIONS


1.  Councilmember Fargo may not participate in the adoption of a proposed redevelopment plan for the North Sacramento Redevelopment Area, the selection of boundaries, approval of a project area committee, the designation of land uses within the area, or the approval of the preliminary plan for the project if she or her spouse owns property within the redevelopment area.


2.  Councilmember Fargo may participate in future decisions concerning implementation of the various projects within the North Sacramento Redevelopment Area provided the future decisions are not interrelated to the decisions for which the councilmember was  disqualified, and the councilmember has no other conflicts of interest with respect to the decision.  


3.  The "public generally" exception will not permit Councilmember Fargo to participate unless the decisions will affect a significant segment of Sacramento in the same manner as the decisions will affect the interests of the councilmember.  Assuming that all the landowners and residents in the North Sacramento Redevelopment Area will be affected in a substantially similar manner by the decisions, the percentage of the population of Sacramento in the North Sacramento Redevelopment Area is too small to be considered a significant segment of the public generally.


4.  Decisions concerning redistricting in Sacramento will not foreseeably affect the councilmember's interests.  Consequently, Councilmember Fargo is not precluded from participating in the redistricting decisions due to the economic interests discussed in this letter.

FACTS


Councilmember Fargo is the Sacramento City Councilmember for District One of the city.  The Sacramento City Council will be considering the adoption of a proposed redevelopment plan for the North Sacramento Redevelopment Area.  The decisions will include the selection of boundaries, approval of a project area committee, the designation of land uses within the area, and the approval of the preliminary plan for the project.  The City is also  considering a redistricting plan which would include a portion of the proposed redevelopment area in Councilmember Fargo's district.


The proposed boundaries of the North Sacramento project area include approximately 1,200 acres out of approximately 5,000 acres which were in the redevelopment survey area.  The proposed boundaries were selected because they encompass the most blighted areas in the survey area.  The proposed project area consists of 36 percent industrial-zoned property and 28 percent property zoned for commercial and office uses.  You estimated that approximately 1,700 different persons own property within the proposed project area.  Some of property owners in the area own more than a single parcel.   


Councilmember Fargo's spouse is acquiring real property for his business which is located in the redevelopment survey area and proposed project area.  The property is currently zoned for industrial uses and is one-half acre in size.  The councilmember's spouse plans to rehabilitate the property for his business consistent with current zoning.  

ANALYSIS

Economic Interests


As discussed in the Fargo Advice Letter, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Councilmember Fargo is a "public official" as defined in the Act.  (Section 82048.)


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a) and (b), emphasis added.


You stated that Councilmember Fargo's spouse is acquiring real property within the proposed redevelopment area for his business.  The Act provides:


"Interest in real property" includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.  Interests in real property of an individual includes a pro rata share of interests in real property of any business entity or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.





Section 82033.


"Investment" means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).  The term "investment" does not include a time or demand deposit in a financial institution, shares in a credit union, any insurance policy, interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940 or a common trust fund which is created pursuant to Section 1564 of the Financial Code, or any bond or other debt instrument issued by any government or government agency.  Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.  





Section 82034. 


Thus, the councilmember has an indirect ownership interest in her spouse's business.  If the councilmember's spouse acquires the property in question, even in the name of his business, she will be deemed to own a pro-rata share of the real property.  (Section 82033.)  Thus, for example, if the councilmember's spouse is the sole owner of his business, he is deemed to wholly own the property in question.  If he is a 50 percent partner, he is deemed to own 50 percent of the real property.  Councilmember Fargo will have an indirect economic interest in any property or business interest of her spouse.  (Section 87103.)  Consequently, if her indirect interest in the business and the real property is worth more than $1,000, she is required to disqualify herself from making or participating in any decision which would have a foreseeable and material financial effect on the economic interests.  

Foreseeability


Whether the financial effects of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)  


As we discussed in the Fargo Advice Letter, the anticipated result of any redevelopment plan is to increase the property values and improve the business climate within the project area.  The very nature of redevelopment projects has led the Commission to find that it is reasonably foreseeable that there will be a financial effect on real property values and business interests located within or near project areas.  (In re Ogelsby (1975) 1 FPPC Ops. 71; Armento Advice Letter, No. A-90-499.)  If the councilmember has an interest in real property and a business located in the redevelopment area, we presume that a financial effect on these interests is foreseeable.


However, decisions concerning the modification of city council districts will not foreseeably affect the councilmember's economic interests.  Consequently, Councilmember Fargo is not precluded from participating in the redistricting decisions due to the economic interests discussed in this letter.

Materiality


However, the councilmember must only disqualify herself if the foreseeable effect on her economic interests is also material.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  These regulations apply different standards depending on whether the decision will directly or indirectly affect the official's economic interest.  


As we described in the Fargo Advice Letter, the materiality of the financial effect depends on whether the economic interest is directly involved in the decision or indirectly involved.  (Regulation 18702.)  If the decision directly affects the official's real property interests, disqualification is required unless the decision will have no financial effect on the real property interest.  (Regulation 18702.1.)  An official's real property interest is directly involved in a redevelopment decision if:


The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.

