





December 12, 1991

Carsynn Costa

Mountain Lion Foundation

P.O. Box 1896

Sacramento, CA  95812








Re: Your Request For Informal








    Assistance








    Our File No. I-91-469

Dear Ms. Costa


This is in reply to your letter requesting advice concerning the lobbying and campaign disclosure provisions of the Political Reform Act.  Because your questions are general inquiries, we are treating your letter as a request for informal assistance pursuant to Regulation 18329(c).

QUESTIONS


1.  Must the Mountain Lion Foundation ("Foundation") disclose on its lobbyist employer report payments made for producing and mailing the Foundation's newsletter in which it urges its donors to contact members of the Legislature concerning pending legislation?


2.  Would the costs incurred for producing and mailing the newsletter constitute a reportable campaign expenditure if the newsletter urges its donors to vote for or against a specific ballot measure?
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CONCLUSION


Payments for producing or mailing a regularly published newsletter are not required to be disclosed on an organization's lobbyist employer report and do not constitute campaign expenditures if the newsletter is circulated only to the organization's members, employees, other affiliated individuals and those who request or purchase the publication.  If additional costs are incurred because the newsletter is issued on other than its regular schedule, expanded in circulation, or substantially altered in style, size or format, the additional costs incurred must be reported.  Persons who make donations to the organization are not considered to be members or affiliates of the organization.

FACTS


The Mountain Lion Foundation publishes a newsletter containing articles that encourage the Foundation's donors to contact their legislators on specific legislation and to vote for or against particular propositions.

ANALYSIS


With regard to disclosure of payments made by lobbyist employers, Regulation 18616(g)(2) states that:

...a filer does not have to report any part of the costs of producing a regularly published newsletter or periodical whose circulation is limited to an organization's members, employees, shareholders, other affiliated individuals and those who request or purchase the publication.  This exception applies only to those costs regularly incurred in publishing and distributing the newsletter or periodical.  If additional costs are incurred because the newsletter or periodical is issued on other than its regular schedule, expanded in circulation, or altered in style, size or format for the primary purpose of influencing or attempting to influence legislative or administrative action, such additional costs are reportable....






Emphasis added.


With regard to articles that support or oppose ballot measures, Section 82025 states that an "expenditure" is:



...a payment...unless it is clear from the surrounding circumstances that it is not made for political purposes...
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Regulation 18225(b) provides:



...(4)...the term expenditure does not include costs incurred for communications which expressly advocate the nomination, election or defeat of a clearly identified candidate or candidates or the qualification, passage or defeat of a clearly identified measure or measures by:...

(C)
A regularly published newsletter or regularly published periodical...whose circulation is limited to an organization's members, employees, shareholders, other affiliated individuals and those who request or purchase the publication.  This paragraph applies only to the costs regularly incurred in publishing and distributing the newsletter or periodical.  If additional costs are incurred because the newsletter or periodical is issued on other than its regular schedule, expanded in circulation or substantially altered in style, size or format, the additional costs are expenditures.


You indicated during our telephone conversation on October 3, 1991, that the newsletter is sent to individuals who make donations to the Foundation.  Generally, such persons are not considered to be "members" or "other affiliated individuals" for purposes of Regulations 18616 and 18225.  Therefore, when the Foundation urges its donors to vote for or against particular candidates or ballot measures, or to sign petitions to qualify a ballot measure, that portion of the costs of producing and distributing the newsletter which are attributable to such activities are campaign expenditures.  (Section 82025, Regulation 18225.)  If the Foundation spends $1,000 or more in a calendar year on such activities, it will incur campaign disclosure obligations.  (Sections 82013, 84200, et seq.)  If you determine that the Foundation has made or will make campaign expenditures totaling $1,000 or more in a calendar year, please contact this office for assistance in determining its campaign disclosure obligations.


When the newsletter urges donors to contact legislative or state agency officials concerning proposed legislation or pending state agency regulations or other decisions, that portion of the costs of producing and distributing the newsletter which are attributable to such activities are payments to influence legislative or administrative action and must be disclosed on the Carsynn Costa
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Foundation's lobbyist employer report (Form 635).  (Sections 82045, 86116.)  The payments would be considered "other payments to influence legislative or administrative action" and are reportable in Part III, Section D of Form 635.


However, if the Foundation states in its solicitations that donors will receive the newsletter, they may be considered persons who have requested the publication.

  
If you have any questions or need further assistance, please contact me at (916) 322-5662.








Sincerely,








Scott Hallabrin








Acting General Counsel








by: Colleen McGee








    Political Reform Consultant








    Technical Assistance and 









Analysis Division

