




January 29, 1992

Judith Sproul Davis

Nielsen, Merksamer, Hodgson,

  Parrinello & Mueller

770 L Street, Suite 800

Sacramento, CA  95814






Re:  Your Request for Informal Assistance







Our File No. I-91-473

Dear Ms. Davis:


This is in response to your letter requesting assistance regarding the status of two architects whose firm is under contract to the state with respect to their obligations as consultants under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request seeks general guidance we are treating your request as one for informal assistance pursuant to Regulation 18329(b)(8)(C).

QUESTIONS


1.  Is the "architect of record" whose firm has entered into a standard form "New School Projects" agreement with the state a "consultant" as that term is defined in the Act?


2.  If the "architect of record" is a consultant/public official under the Act, he or she will have to be designated in a state or local government agency's conflict of interest code, provided he/she makes or participates in making governmental decisions as defined by Regulation 18700(b)(c).  Which of the parties involved in the "New School Projects" should amend its existing code to cover these architects?  The State Department of General Services?  The State Allocation Board?  Or the School District which acts as the state's agent with respect to the particular project?

CONCLUSIONS


1.  For all the reasons set forth herein, we believe that the requirement for implementation of the exclusion set forth in subdivision (B) of Regulation 18700(a)(2) has not been met under the terms of a standard form New School Projects agreement.  Since both of the requirements of Regulation 18700(a)(2) must be met for the exclusion to operate, we find that the architects in question who will be performing the work for the School District and the State Allocation Board under the New School Projects agreement you submitted herein are consultants/public officials within the meaning of the Act.


In addition, it appears from the facts that there is considerable interaction between the architect of record and various representatives of the state throughout all the phases of the project.  In fact, the architect of record performs his or her functions under a New School Projects agreement as though he or she were on the School District's or State Allocation Board's staff.  Thus, the requirement for implementation of the exclusion set forth in subdivision (A) of Regulation 18700(a)(2) also has not been met under the terms of a standard form New School Projects agreement.


2.  The client and owner referred to in the standard form New School Projects agreement is the State of California, specifically the State Allocation Board.  In selecting the architect, the School District is acting as an agent on behalf of the state.  In such circumstances, coverage by a state agency's conflict of interest code would seem to be appropriate.  Section 87301 provides that the conflict of interest code should be formulated at the most decentralized level possible.  Applying this statutory requirement to the present situation, it would appear from the standard form New School Projects agreement that the State Allocation Board, rather than the State Department of General Services, is the appropriate agency to provide coverage in its conflict of interest code for architects with whom it contracts on the New School Projects.

FACTS


Your client is a corporation owned by two licensed architects, each of whom is a 50-percent shareholder.  Some of the firm's architectural services are provided to the State of California pursuant to "New School Projects" agreements (the "Project").  Pursuant to such agreements, a school district, as agent for the State Allocation Board, contracts with an architect or architectural firm to design and monitor the progress on the construction of a particular school, which is identified by name in the contract.


The vast majority of school districts in the state do not have "on staff" architects who design and monitor school construction.  Because the services of an architect are not necessary unless the school district is building a school, architectural services of the type described in the standard form "New School Project" contract are customarily rendered pursuant to contracts with outside firms.  Since 1984, thousands of the new schools constructed in California have been funded by the State of California through the Leroy F. Greene State School Building Lease Purchase Law and have signed agreements identical to the standard form agreement attached to your letter.  The standard form agreement was designed by the Office of Local Assistance, a subdivision of the State Allocation Board, under the aegis of the State Department of General Services, which is the ultimate administrator of the New School Project Lease-Purchase Program.  No variations in the terms of the agreement are permitted.


According to the standard form agreement, the State of California, as represented by the State Allocation Board, is the architect's client and owner of the school building.  The School District which selects the architect or architectural firm to work on the New School Project is doing so as an agent on behalf of the state.  Although the architect with whom the particular school district contracts may be a firm employing one or more licensed architects, state law governing architectural services requires that for each structure such as a new school, a single "architect of record" sign design drawings and other documents required in the performance of professional services.  Thus, of the two principals in the architectural firm you represent, only one will function as architect of record for a particular New School Project.  This selection is made by the architectural firm.  The relationship between the architect and the State Allocation Board and the School District terminates one year after issuance of the architect's certificate of completion. 


Architectural firms which enter into New School Projects agreements are paid on a standard schedule which has been in use for at least five years.  It appears from the standard form New School Projects agreement that this compensation derives from a formula which is based on a percentage of the costs of construction.  Article XIX of the Agreement provides that the architect's compensation shall be based upon the initial construction contract cost, increased by the dollar amounts of all approved additive contract change order items.  

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the disclosure and disqualification provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

I.


Section 82048 provides, in pertinent part, that every member, officer, employee or consultant of a state or local government agency is a "public official."  While all employees of an agency are deemed to be "public officials" under the Act, this is not necessarily true for consultants.  (In re Morrissey (1976) 2 FPPC Ops. 120.)  Consultants are considered to be "public officials" subject to the conflict-of-interest provisions of the Act only if they meet the definition set forth in subdivision (a)(2) of Regulation 18700.  


The term "consultant" is defined in Regulation 18700(a)(2) as follows:



"Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:




(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.






Regulation 18700(a)(2).


The two licensed architects you represent herein are "consultants" as that term is defined in the Act in the same manner as any other member of a business, trade, or profession, if they provide information, advice, recommendation or counsel to any state or local government agency and are subject to the agency's control and direction, or possess authority with respect to any agency decisions.  Conversely, if the architects act independently of the agency's control and direction, and possess no authority with respect to any agency decisions beyond the rendition of information, advice, recommendation or counsel, the architects in question are not consultants or public officials under the Act.  In this regard, note that both of the requirements of Regulation 18700(a)(2), (A) and (B), must be met for the exclusion to operate.  


Under subdivision (A) of Regulation 18700(a)(2), the Commission has found that the exclusion does not apply when contractors to a government agency who are consultants, in essence, act like "employees" and provide general advice on an ongoing basis with duties like those normally performed by agency staff.  (In re Maloney (1977) 3 FPPC Ops. 69; In re Leach (1978) 4 FPPC Ops. 48; Kaplan Advice Letter, No. A-82-108; Todorov Advice Letter, No. I-90-440.)  On the other hand, the exclusion does apply when contractors to an agency who are consultants are retained to use their own judgment and expertise to render professional services according to the specifications of a contract and their decisions are not subject to day-to-day review or direction by the agency.  In those situations, the contractors-consultants contract to deliver a finished product, just as any vendor of goods and services, and not to participate in or advise the agency on general governmental decisions requiring architectural expertise.  (Clifford Advice Letter, No. A-83-103.)  These contractors-consultants do not meet the definition of "consultant" as that term is defined in the Act.  Thus, whether the architects in question who will be performing services for the School District and State Allocation Board fall within the exclusion depends in large part on the degree of their independence from the School District and State Allocation Board.  


Under subdivision (B) of Regulation 18700(a)(2), the Commission has determined that the exclusion does not apply when contractors to an agency who are consultants not only offer their professional opinion on specific questions or on requests for information regarding specific factual issues, but also engage in actual governmental decisionmaking, such as participating in meetings and discussions with agency staff.  (In re Maloney supra; In re Leach, supra.)  Under those circumstances, the contractors'-consultants' authority may be implied.  (Olsen Advice Letter, No. I-91-118.)  Furthermore, the definition of consultant does not require that the contractor-consultant "make" a final decision.  (Nelson Advice Letter, No. I-91-437.)  


Thus, Regulation 18700(a)(2) automatically sweeps into the Act any person who has some authority to make an agency decision rather than to merely participate in one by making recommendations to the decisionmaker.  Typically, consultants who are retained to perform studies, audits or evaluations are excluded from coverage of the Act because they do not make governmental decisions and do not act as quasi-employees of an agency.  (In re Leach, supra.)  


From the inception of Regulation 18700, the Commission has recognized the distinction between the independent contractor and the quasi-employee.  In reaching a determination on this vital issue, the Commission has concluded that it is necessary to examine the scope of activities performed by the consultant.  The question to ask is whether the duties of the consultant retained under contract by the public agency are such as to bring them within the meaning of the term "consultant."  (Workman Advice Letter, No. I-87-078.)  So, for example, in Maloney, the survey-engineer who acted as a consultant for the county was found not to be a public official when he prepared surveys and engineering studies because he was not involved in any official decisionmaking.  However, this same consultant was considered a public official when he acted as a regulator and reviewer of permit applications.  (In re Maloney (1977) 3 FPPC Ops. 69.)  When the scope of work of a traffic consultant to a city included traffic studies, providing traffic counts, and identifying necessary street designs and alternative mitigation measures, the Commission concluded that it appeared as though he was an independent contractor and not a consultant as that term is defined in the Act.  (Gilbert Advice Letter, No. I-88-441.)  However, when the traffic consultant performed other tasks, such as working with city staff to identify trip generation rates for a variety of land uses, assisting the city in determining areas of benefit within the study area, and commenting on alternative financing techniques to distribute costs, the Commission opined that he may be considered a consultant within the meaning of the Act.


It is against this backdrop that we must examine your questions.  In the present situation, the California Form of Agreement Between Client and Architect for New School Projects requires the architect to perform numerous tasks, including but not limited to, determining the balance between the size of the project, the type of construction, and the quality of construction within budgetary limitations (Agreement I. B.).  Standard architectural services on a New School Project also include preparation of schematic design studies and site utilization, and preliminary and final plans (Agreement II. A.2.,3., B.1., C.1.); advice and consultation with the client on utilization of the particular site base (Agreement, II. A.1.); assistance in obtaining permits and approvals (Agreement, II. B.3., C.2.); preparation of specifications which prescribes the work to be done, and the materials, workmanship, finishes, and equipment required for the architectural, structural, mechanical, and electrical services connected equipment (Agreement, II. C.1.), and assistance in obtaining bids and awarding construction contracts (Agreement, II. D.1.).  The architect reviews the budget with the client and establishes tentative (Agreement, II. A.4.) and preliminary estimated project construction costs (Agreement II B.2.).  Furthermore, the architect monitors and acts as general administrator of the construction contracts (Agreement, II. D.3.,4.).  This includes approving the substitution of materials, equipment, and the laboratory reports thereof and preparing and approving change reports (Agreement, II. D.4.).  In your letter, you indicate that the client (the state) under a New School Project has its own independent project inspector who is ultimately responsible for decisions such as changes which may result in an increase in cost overruns.  However, a review of a change order form which you provided herewith reflects that both the owner (the state) and the architect co-approve any changes and that the contractor also must indicate his or her approval.  


From our review of the standard form New School Projects agreement, we glean that the architect has broad discretion in some of the tasks he performs under this contract.  For example, the architect determines the balance between the size of the Project, the type of construction, and the quality of construction.  We recognize that these decisions standing by themselves do not qualify as official decisions, but rather would be characterized as decisionmaking which is instrumental to completion of particular tasks defined by the New School Projects contract.  However, the architect also prepares the specifications on bids for the prime building contract.  These additional discretionary decisions, in conjunction with the former, lend considerably more weight to the proposition that the decisionmaking in which the architect is engaged under a New School Projects contract is governmental and much more akin to a contract city engineer than to an independent contractor.  (See discussion of the architect in Rupp below.)


Finally, we observe that the architect establishes tentative and preliminary construction costs and recommends and co-approves changes which may result in cost overruns.  We parenthetically note that the architect's pay is based on a percentage of these construction costs as well as cost overruns.  How government dollars are spent, we believe, is another governmental decision.  The fact that the architect does not have ultimate or final authority in the performance of his or her tasks is not relevant to our inquiry.  As noted above, the definition of consultant does not require that the contractor-consultant "make" a final decision.  


In view of the foregoing, we believe that the requirement for implementation of the exclusion set forth in subdivision (B) of Regulation 18700(a)(2) has not been met under the terms of a standard form New School Projects agreement.  Since both of the requirements of Regulation 18700(a)(2) must be met for the exclusion to operate, we find that the architects in question who will be performing the work for the School District and the State Allocation Board under the New School Projects agreement you submitted herein are consultants/public officials within the meaning of the Act.


In addition, it appears from the facts that there is considerable interaction between the architect of record and various representatives of the state throughout all the phases of the project (schematic design, design development, and construction).  In fact, the architect of record performs his or her functions under a New School Projects agreement as though he or she were on the School District's or State Allocation Board's staff.  Thus, the requirement for implementation of the exclusion set forth in subdivision (A) of Regulation 18700(a)(2) also has not been met under the terms of a standard form New School Projects agreement.


In reaching our conclusion, we considered each of the arguments contained in your letter but found them not to be persuasive for the reasons stated below.  Your reliance on the Rupp Advice Letter, No. 79-109 and the Torres Advice Letter, No. A-86-245 is misplaced.  The scope of the duties to be performed by the members of the architectural firm in Rupp was significantly narrower and more limited than those herein.  In Rupp the architects were to provide a product, namely proposed architectural designs for a community center, in response to specifications set by the redevelopment agency, which had the sole power to determine the design of the center and the facilities it would contain.  In the situation presented herein the architect functions as an in-house architect would perform.  The architect performs all architectural tasks in connection with the construction of a particular school, and assumes total, though not sole,  responsibility for the satisfactory completion of the project.  In fact under a New School Projects contract, the architect not only designs the project and sets the specifications for it, but he or she also furnishes the services of structural, mechanical, and electrical engineers (Agreement III.).  Thus, the only similarity between the two situations is that the individual for whom advice was being sought is an architect.  Rupp, in fact, highlights the distinction between when an architect is performing services typically regarded as those of an independent contractor and when, as is the case here, the architect is acting more like a "staff" architect.  


In your letter you cited the Torres advice letter for the following proposition:

The Commission has advised that even though a specific project may be lengthy and may entail frequent consultant, when the project involves professional services which are not merely an extension of public agency staff services, the professionals retained by the agency are not public official/consultants.  

The Torres advice letter examined the Southern California Rapid Transit District's contracts with the firms which were to act as general contractor, engineers, and construction manager for the Metro Rail Project.  Your assumption may be correct that the Metro Rail Project was a specific project which was lengthy and involved frequent consultation with the consultants.  However, that assumption was not the basis of staff's finding that in that specific factual situation the consultants retained by the agency were not public officials.  Rather, the Torres letter explained that under those particular agency contracts the scope and quantity of the services to be provided by the consultants was limited, the specific tasks to be performed were well defined, and within the scope of services to be provided, the firms' authority was limited to decisionmaking which was instrumental to completion of particular tasks.  


Finally, you suggest that since the architect under a New School Projects agreement is retained to provide standard architectural services with respect to a specific project, to wit, a particular New School Project, and not to advise and consult generally, then that architect is like a lawyer who has been retained to draft a particular contract or handle a specific lawsuit.  Both, in effect, contract to deliver a product, and, as such, are not consultants as that term is defined in the Act.  You cite the Lara Advice Letter, No. I-90-277 for this proposition.  However, the passage to which you refer in the Lara letter is merely a recital of summary language which states that in general attorneys providing those type of legal services do not possess authority with respect to agency decisions beyond the rendition of advice and recommendations on the particular matter for which they have been retained.  The Commission has never made a finding that under no circumstances, regardless of the scope of the work to be performed, an attorney retained to handle a specific lawsuit would never be deemed a public official.  


Furthermore, the Commission has never enunciated a rule that excludes consultants from coverage under the Act on the basis that they have been retained only for a specific project.  Though it is accurate to state that the retention of a consultant under contract for a specific project is a factor we consider in our examination of whether a consultant is a public official under the Act (Clifford Advice Letter, No. A-83-103), the Commission has never held that this factor is determinative.  In Clifford, the consulting engineer was retained to perform engineering services for a specific project.  He was found not be to be consultant because he rendered professional services only according to the specifications of the contract, and there was no deviation from the contract.  Staff parenthetically observed, however, that if any of those factors were not present, or if the agency provided the engineer with more authority than it did under the subject contract, the result would have been opposite.  In the Rose Advice Letter, No. A-84-306 and A-84-299, a consulting engineer was retained by the agency for a specific project, namely to provide a series of services pertaining to upgrading and improving a domestic water system.  He was found to be a consultant because of the type of relationship he had with the agency.  See also the consulting and project engineers who were retained under contract with the city for a specific project in the Todorov Advice Letter, No. I-90-440.  The project engineers were found to be consultants because of the degree of their discretion and authority.  


According to your factual statement, the majority of school districts in this state do not have architects on staff and only retain them when they are going to build a new school.  Under your rationale, an architect who is not an agency employee or who is not retained by a public agency to work on more than one project at a time, is not a public official because he or she is only working on one project, the new school.  This would mean an entire occupational category would rarely, if ever, be covered by the Act, despite the fact that architects may have financial interests in governmental decisions in which they participate or use their official positions to influence.  We do not believe that architects as a classification should be treated any differently than any other consultants who are retained under contract by a public agency to perform agency functions.  

