




December 19, 1991

Lolli Benton

Antonovich `92

143 So. Glendale Avenue #101

Glendale, CA  91205






Re:  Your Request for Advice







Our File No. A-91-477

Dear Ms. Benton:


You have requested advice on behalf of Supervisor Antonovich regarding application of the provisions of the Political Reform Act (the "Act")  to payment of a Federal Election Commission ("FEC") fine.  The following advice is based upon your letter and the facts provided during our telephone conversation on November 19, 1991.

QUESTION


May Supervisor Antonovich pay a Federal Election Commission fine with campaign funds from Antonovich `88, his Los Angeles Supervisory Campaign Committee?

CONCLUSION


Supervisor Antonovich may not pay a FEC fine with campaign funds from Antonovich `88.  However, the Supervisor may transfer funds from his campaign account to a federal campaign account.  Whether he may pay a fine from the federal campaign account is under the jurisdiction of the FEC.

FACTS


Supervisor Antonovich ran unsuccessfully for the United States Senate in 1985.  He may be fined by the Federal Election Commission for certain FEC violations in connection with that race.


Supervisor Antonovich ran for the Los Angeles County Board of Supervisors in 1988 and won.  He would like to pay a possible FEC fine from Antonovich `88, his current Los Angeles Supervisory Campaign Committee.

ANALYSIS


Government Code Section 82007 defines a "candidate" as:


... an individual who is listed on the ballot or who has qualified to have write-in votes on his or her behalf counted by election officials, for nomination for or election to any elective office, or who receives a contribution or makes an expenditure or gives his or her consent for any other person to receive a contribution or make an expenditure with a view to bringing about his or her nomination or election to any elective office, whether or not the specific elective office for which he or she will seek nomination or election is known at the time the contribution is received or the expenditure is made and whether or not he or she has announced his or her candidacy or filed a declaration of candidacy at such time.  "Candidate" also includes any officeholder who is the subject of a recall election.  An individual who becomes a candidate shall retain his or her status as a candidate until such time as that status is terminated pursuant to Section 84214.  "Candidate" does not include any person within the meaning of Section 301(b) of the Federal Election Campaign Act of 1971.  (Emphasis added.)





Section 82007.


Effective January 1, 1990, the Act was amended to include Article 4 of Chapter 9.5, which contains provisions that regulate the appropriate use of a "candidate's" campaign funds.  (Section 89511, et seq., the "personal use" law.)  Section 89513(c) limits the use of campaign funds for the payment of certain fines or penalties.  Section 89513(c)(2) specifically permits the payment of fines or penalties for any action for which payment of attorney's fees from contributions is permitted.  Section 89514 allows the use of campaign funds for attorney's fees in connection with the defense of an action brought for a violation of state or local campaign, disclosure, or election laws.  Since the Act only governs the use of funds for state or local office, funds in Antonovich `88 may not be used to pay an FEC fine. 


However, Section 89512 states in part that campaign funds may be expended if such expenditure is reasonably related to a political purpose.  Whereas an expenditure of funds from Supervisor Antonovich's local supervisory committee to a federal committee would appear to meet the "political purpose" test in Section 89512, Section 89510 imposes a further requirement that campaign funds be held in trust for expenses associated with his election to the supervisor's office.


However, as a result of the SEIU decision (Service Employees International Union, AFL-CIO, CLC, et al. v. Fair Political Practices Commission (1990) 747 F. Supp. 580), Supervisor Antonovich may transfer funds from Antonovich '88 to a federal campaign account.  In SEIU, the court ruled that restrictions on transfers of contributions between a candidate's own committees were invalid because such restrictions violated the candidate's First Amendment rights.  Accordingly, unless the district court's decision in SEIU is reversed by the appellate court, we are advising that contributions from Supervisor Antonovich's supervisor's campaign account may be transferred to his federal committee.


Therefore, Supervisor Antonovich may transfer funds to his federal campaign committee.  The question of whether the funds in a federal campaign account may be used to pay a FEC fine is under the jurisdiction of the FEC.


I hope that the above information is of some assistance.  If you have any questions regarding the above, you may contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division

SH:JS

