




November 27, 1991

Margaret J. Khan

Grossfeld, Dougherty and Grossfeld

Kiefer Plaza

3201 Florin-Perkins Road, Suite 300

P. O. Box 276005

Sacramento, CA  95826-6005






Re:
Your Request for Advice


Our File No. A-91-490

Dear Ms. Khan:


You have requested follow-up advice on behalf of Sheldon H. Grossfeld, a member of the State Board of Architectural Examiners in the Department of Consumer Affairs, and the lobbying firm of Grossfeld, Dougherty and Grossfeld.  You have requested formal written advice with respect to the provisions of the Political Reform Act (the "Act")  regulating lobbyists and lobbying firms.  This letter provides supplemental advice with respect to the issues raised in our letter of October 17, 1991, Khan Advice Letter, No. I-91-454.

QUESTIONS


1.  What limits are imposed on Grossfeld, Dougherty and Grossfeld with respect to payments for entertainment of the following public officials:  



(a)  Legislators and elected state officials; 



(b)  Appointed state officials and legislative staff 
persons;


(c)  Elected and appointed local officers; 


(d)  Members of the judiciary?


2.  Where Grossfeld, Dougherty and Grossfeld is a lobbying firm and Grossfeld, Dougherty and Grossfeld's senior partner, Sheldon H. Grossfeld, is a member of the State Board of Architectural Examiners within the Department of Consumer Affairs: 



(a)  Are usual and customary payments made by the firm to the partner subject to monetary limits?


(b)  Does the Act impose obligations on the firm with respect to usual and customary payments made by the firm to the partner?

CONCLUSIONS


1.  Lobbyists and lobbying firms may not make gifts to state officials, and state officials may not knowingly receive gifts from a lobbyist or lobbying firm aggregating more than $10 in a calendar month if the lobbyists or lobbying firms attempt to  influence the actions of the official's agency, or the official is a state candidate, elected state officer, or legislative official.  


Moreover, the Act also places gift limits on the following officials:



(a)  Members of the Legislature, the Governor, the Lieutenant Governor, the Attorney General, the Controller, the Secretary of State, the Treasurer, the Superintendent of Public Instruction, and members of the State Board of Equalization are all prohibited from accepting gifts from any single source in any calendar year with a total value of more than $250.  



(b)  Members of other state boards and commissions and designated employees of state agencies, including legislative staffers, are prohibited from accepting gifts of more than $250 in a calendar year from any single source, if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  


(c)  Local appointed officials are not subject to the gift limits of the Act.  Local elected officeholders are prohibited from accepting any honoraria for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering, or any gifts, from any single source, which is in excess of $1,000 in any calendar year.


(d) Judges are not subject to the gift limits of the Act.  


The gift limits set forth in (a) - (d), above do not supersede the $10 limit applicable to lobbyists.


2.  Despite the fact that Grossfeld, Dougherty and Grossfeld is a lobbying firm and Mr. Grossfeld is a member of the State Board of Architectural Examiners within the Department of Consumer Affairs: 


(a)  So long as Mr. Grossfeld provides full and adequate consideration to the firm, making the usual and customary payments he receives a part of his earned compensation, the payment is not subject to the Act's limits; and, 


(b)  The usual and customary payments made to Mr. Grossfeld would not be reportable activity expenses if the firm does not lobby Mr. Grossfeld's agency.

FACTS


Sheldon H. Grossfeld is a senior partner in the law firm of Grossfeld, Dougherty and Grossfeld (the "firm") and has been appointed to the State Board of Architectural Examiners within the Department of Consumer Affairs.  As a partner in the law firm, Mr. Grossfeld receives payments from the firm for usual and customary expenses associated with his position.  For example, as part of compensation, the firm provides lunches, entertainment and travel where required in conjunction with his duties as a partner of the firm.


The firm is also registered as a lobbying firm pursuant to the requirements of the Act.  The firm does not lobby the Board of Architectural Examiners or the Department of Consumer Affairs.  All expenditures by the firm for Mr. Grossfeld are in conjunction with his position and duties as a partner of the firm and are not related to his activities as a public official.

ANALYSIS

1.  Gift Limits


The Act provides special gift limits applicable to lobbyists and lobbying firms.  Chapter 6 of the Act provides: 


"Gift" as used in this article means a gift made directly or indirectly to any state candidate, elected state officer, or legislative official, or to an agency official of any agency required to be listed on the registration statement of the lobbying firm or the lobbyist employer of the lobbyist.  





Section 86201.


It shall be unlawful for a lobbyist, or lobbying firm, to make gifts to one person aggregating more than ten dollars ($10) in a calendar month, or to act as an agent or intermediary in the making of any gift, or to arrange for the making of any gift by any other person.





Section 86203.  


It shall be unlawful for any person knowingly to receive any gift which is made unlawful by Section 86203.





Section 86204.  


Thus, the $10 gift limit applies to gifts made to any state candidate, elected state officer, or legislative official.  In addition, the limit applies to any "agency official," which is defined as any official of a state agency whose administrative actions the lobbyist, lobbying firm, or lobbyist employer has attempted or is attempting to influence.  (Section 86111(b).) 


In addition, expenses incurred or payments made by a lobbying firm or arranged by a lobbyist or lobbying firm, which benefit in whole or in part any elective state official, legislative official, agency official, state candidate, or a member of the immediate family of one of these individuals are reportable as "activity expenses."  (Section 86111(a).)  Activity expenses include gifts, honoraria, consulting fees, salaries, and any other form of compensation.  (Section 86111(a); Trifon Advice Letter, No. A-86-294.)  However, neither the limit nor statutes requiring the disclosure of activity expenses is applicable to the payments you described if such payments are made to an agency official whose actions the lobbying firm is not attempting to influence.


Effective January 1, 1991, the Act was amended to provide a series of new gift limits which apply to public officials.  These provisions establish a set of restrictions that are in addition to those provided in Chapter 6 of the Act concerning lobbyists.  Moreover, these limits apply to donors who are not lobbyists, as well as those that are.  For example, a lobbyist may only provide $10 in gifts to a legislator in a calendar month under the gift limits in Chapter 6, but is not restricted with respect to gifts to agency officials in agencies that the lobbyists does not lobby.  In the latter case, however, the gifts would still be limited by the new gift limits of the Act.  


The new gift limits of the Act apply as follows:



(a)  Elected State Officers:  No elected state officer may accept gifts from any single source in any calendar year with a total value of more than $250.  (Section 89504(a).)  An "elected state officer" is defined as any person who holds the office of Governor, Lieutenant Governor, Attorney General, Controller, Secretary of State, Treasurer, Superintendent of Public Instruction, member of the Legislature and member of the State Board of Equalization.  (Section 82021; Section 82024.)


(b)  Members of State Boards and Commissions and Designated Employees of State Agencies:  No member of a state board or commission, and no designated employee of a state agency, may accept gifts with a total value of more than $250 in a calendar year from any single source, if the member or employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interest.  

