




December 4, 1991

Robert L. Kish, Esq.

2626A Hillegass Avenue

Berkeley, CA 94704-3313






Re:
Your Request for Informal Assistance

Our File No. I-91-493

Dear Mr. Kish:


By letter dated November 7, 1991, you have requested advice under the conflict of interest provisions of the Political Reform Act ("the Act").  As I indicated to you in subsequent telephone conversations, we are unable to provide you with the advice you seek, but will provide you with a copy, when it becomes available, of the advice to be provided to the Berkeley City Attorney's Office.  (Our File No. A-91-511.)


The Commission is authorized by statute to provide advice to persons with questions about their responsibilities under the Act.  We do not provide advice to third parties about another person's duties or obligations unless the third party has been authorized to request advice by the person whose duties or obligations are in question.  (Section 83114; Regulation 18329.)


In your letter you indicate that your "client is concerned that [the Commission] will be making decisions on the matter without knowledge of all the facts."  You have not identified who your client is nor indicated that he or she is a person whose duties and responsibilities under the Act are in question.

In fact, your letter is not a request for advice so much as it is one which takes issue with the facts and analysis of the advice request the Commission has received from the Berkeley City Attorney.


While the information in your letter has been reviewed in the course of our review and analysis of the questions raised by the Berkeley City Attorney, it cannot be binding on the Commission in the event the information is in conflict with that provided by the Berkeley City Attorney.  The Commission does not act as a finder of fact.  The advice it provides is applicable only to the extent the facts provided are correct and that all material facts have been presented.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  We cannot evaluate "whose evidence is best."


As I indicated above, we will provide you with a copy of the advice to be provided to the Berkeley City Attorney when it becomes available.


I am sorry we cannot provide you with the assistance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman

Counsel, Legal Division

SH:JSR:ken

cc: Margorie Gelb, Berkeley City Attorney's Office

