SUPERSEDED BY 18702.1 (a)(4)

December 20, 1991

George Basye

Downey, Brand, Seymour and Rohwer

555 Capitol Mall, 10th Floor

Sacramento, CA  95814‑4686

Re:
Your Request for Informal Assistance

Our File No. I‑91‑495

Dear Mr. Basye:

This is in response to your letter requesting advice on behalf of the board of trustees of Reclamation District No. 1004 concerning their duties under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   Since you have not provided the names of the public officials on whose behalf you have requested advice, we are treating your request as one for informal assistance.  

QUESTION

May the trustees of Reclamation District No. 1004 participate in the selection of a neutral arbitrator to make a decision in which the trustees have a conflict of interest?

CONCLUSION

So long as there is no prior knowledge of which conclusion the neutral arbitrator will reach on the decision, the trustees may participate in the decision to select the arbitrator.

FACTS

In 1991, Reclamation District No. 1004 (the "district") participated in the State Emergency Drought Water Bank (the "program").  However, due to a miscalculation, the district ended the year with a $400,000 deficiency.  The issue before the district is whether the deficiency and resultant loss should be allocated solely to the well water users who participated in the program, or whether the deficiency should be allocated to all water users in the district.

The district's governing board of trustees is composed of five members.  Two of the district's trustees participated in the program.  Three of the trustees did not participate in the program.  Thus, depending on which option is selected, the trustees will be financially affected in different manners.

You stated in your letter that you believed the trustees had a conflict of interest.  In our telephone conversation of December 4, 1991, you clarified that your specific question concerns the potential selection of an arbitrator by the board to make the allocation decision.  

ANALYSIS

Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Section 87103 provides that an official will have a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family.  Regulation 18702.1(a)(4) provides a decision will have a material financial effect on an official where the decision will result in the personal expenses, income, assets, or liabilities of the official increasing or decreasing by $250.  (Torrance Advice Letter, No. I‑89‑142.)  

You stated that you believe the trustees have a conflict of interest with respect to the method that the district's deficit is paid.  If the allocation is limited to the well water users who participated in the program, the two trustees that did participate in the program would end up paying a higher portion of the deficit, and the three trustees who did not participate in the program would pay nothing.  Conversely, if the deficit is allocated  uniformly to all water users in the district, the two trustees that participated in the program would pay less, while the other three trustees would have to pay a portion.  

You have asked whether the trustees may vote to select an arbitrator to make the decision concerning how the burden of paying the deficit is distributed.  In the Dorsey Advice Letter, No. A‑89‑396, we advised that a councilmember who resigned from the city's redevelopment agency due to conflicts of interest caused by ownership of real property within the project area could participate in the decision to appoint a replacement provided that the appointment decision would not have a foreseeable, material financial effect on the official.  We concluded that absent a specific agreement between the councilmember and his replacement that the latter would vote in a particular manner, it was not foreseeable that the appointment would affect the councilmember's financial interests.  (See also, Lofgren Advice Letter, No. A‑86‑307.)  

According to your facts, the decision before the board of trustees is whether to bring in a neutral arbitrator to make the decision for which your trustees are financially interested.  Consistent with the past advice described above, it is not reasonably foreseeable that the selection of an nuetral arbitrator will affect the interests of any of the trustees so long as there is no prior knowledge of which way the arbitrator will decide the particular decision.  Of course, once an arbitrator is selected, the trustees may not use their official position to attempt to influence the decision of the arbitrator.  (Section 87100; Regulation 18700.1.)

I trust that this answers your questions.  If you should need further assistance regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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