




November 12, 1991

Michael R. Barrette, Attorney at Law

Refuge Business Plaza

1521 Butte House Road, Suite C

Yuba City, CA 95993






Re:
Your Request for Advice

Our File No. I-91-497

Dear Mr. Barrette:


You are seeking advice on behalf of Butte County Supervisor Ed McLaughlin with respect to his duties and obligations under the conflict of interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the analysis you have provided in your letter of October 21, 1991, a letter dated October 25, 1991 from Neil McCabe, Butte County Deputy County Counsel, a telephone conversation with you on November 1, 1991, and telephone conversations with Mr. McCabe on October 31, November 1, and November 6, 1991.  While your actual client is Site Construction, Inc., whom you represent before the Board of Supervisors concerning the use permit application at issue in this matter, you have indicated, and Mr. McCabe has confirmed, that you are authorized by Supervisor McLaughlin to seek advice on the supervisor's behalf.  Because at present there is no specific governmental decision pending, this advice is informal only.

QUESTION


Is Supervisor McLaughlin, as an independent contractor for, and as a recipient of income from, the current lessees and future owners of property adjacent to property which is the subject of a use permit application, disqualified from participating in the use permit application decision?

CONCLUSIONS


The supervisor is disqualified if the decision will result in a material financial effect to a source of income to him of $250 or more during the twelve months prior to the decision.

FACTS


Your client, Site Constructors, Inc. has applied for a use permit to enlarge its commercial property.  If approved, the application would have permitted Site Constructors to construct buildings on its premises to replace older buildings, as well as constructing an addition to an existing building.  Additionally, Site Constructors would be required to install a perimeter fence around the premises and to plant shrubs along the main highway.


Adjacent to the commercial property is a parcel of farming property, currently leased to the Meline and Rabo families ("the two families").  You believed, and Mr. McCabe confirmed, that the two families operated the property as an incorporated business.  Members of the two families have exercised an option to purchase the farming property, and the transaction will be concluded on December 2, 1991.


Supervisor Ed McLaughlin has done work on the property for the two families for several years, work which generates between $8,000 and $25,000 annually.


After having its application for the permit to expand a nonconforming use rejected by the county's planning commission, Site Constructors appealed to the Board of Supervisors.  At a regular meeting of the board on September 17, 1991, the board voted 2 - 2 on a motion to uphold the planning commission's decision.  Upon advice from the county counsel, Supervisor McLaughlin did not participate in the decision because of a perceived potential disqualifying conflict of interest and will continue not to participate unless advised otherwise.  Site Constructors may seek reconsideration of the matter by the Board of Supervisors if Supervisor McLaughlin is permitted to participate.  

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A public official is financially interested in a decision if it is reasonably foreseeable that the decision will have a material financial effect that is distinguishable from the effect on the public generally, on among other things, any source of income aggregating two hundred and fifty dollars ($250) or more in value within twelve months prior to the time when the decision is made.  (Section 87103(c).)


Mr. McLaughlin, as an elected county supervisor, is a public official (Section 82048), and the two families' constitute an income source aggregating $250 or more to him during the twelve month period prior to the time of the decision on the use permit application.  Therefore, Mr. McLaughlin must continue to disqualify himself from participation in the use permit application decision if the financial effect of the decision on the two families will be both foreseeable and material.

Foreseeability


Disqualification is required from a decision when the official's economic interest will be foreseeably and materially financially affected.  Whether or not the consequences of a decision are reasonably foreseeable at the time the decision is made depends on the facts of each particular case.  An effect is considered reasonable foreseeable if there is a substantial likelihood that it will occur.  While the Act seeks to prevent both actual conflicts of interest and the appearance of a possible conflict of interest (Witt v. Morrow (1977) 70 Cal.App.3d 817), certainty is not required.  However, an effect that is only a mere possibility is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198; Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989.)


Because you have indicated that the two families' property is situated immediately adjacent to the property which is the subject of the Site Constructors' application for the use permit, Supervisor McLaughlin may not participate in decisions on the permit if it is reasonably foreseeable that the effect of the decision on the two families will be material.  The proximity of the property leased/owned by an income source to the supervisor is such that it would appear that the foreseeability requisite has been satisfied.  If the application were approved, it is foreseeable that the permitted use, in such close proximity to the two families' property, could increase - or decrease - the fair market value of their property.  It is also foreseeable that the two families' income or other tangible or intangible assets or liabilities could be affected.

Materiality


Disqualification requires both foreseeability and a material effect on an official's financial interest.  The Commission has adopted regulations which provide guidelines to determine whether the effect of a governmental decision is material.  


It has been suggested, but not confirmed, that the two families which constitute the source of income to Supervisor McLaughlin apparently operate the farming property as a business.  Where a business entity in which the official has a financial interest is directly involved in a decision before the official's agency, the official may not participate.  (Regulation 18702.1(a).)  Here, however, neither the supervisor nor the two families are directly involved in the application for the permit to expand a nonconforming use at Site Constructors' property.  


The Act also requires an official to disqualify himself or herself from participation in governmental decisions which indirectly have a material financial effect on a business entity in which he or she is financially interested.  Whether the effect of a decision on a business entity that is not directly involved in the decision is material depends on the financial size of the business entity.  Regulation 18702.2 describes the standards, based on the financial size of the business entity, to determine whether the effect of the decision is material.


We cannot determine the magnitude of the financial effect on the two families' property that would be caused by the decisions on the nonconforming use permit application, since you have not provided any facts with respect to this issue.  We must leave this factual determination of materiality to you within the guidelines provided by Regulation 18702.2.  


For example, even though Site Constructors' property, the subject of the application, is immediately adjacent to the two families' property, the magnitude of the proposed change in use resulting from the application in relation to the two families' property may be relatively minor, so that the financial impact on the two families's property or business may also be minor.  (Tracy Advice Letter, No. I-91-083.)  In other words, if the construction on Site Constructors' property will only minimally impact, in a positive or negative manner, the two families' property, the financial effect of the expansion may be minimal.  


If the two families constitute an income source to the supervisor as individuals, the impact of the use permit application decision would be considered material if: (1) the two families' income, investments, assets or liabilities (other than real property) are impacted by $1,000 or more (Regulation 18702.6(a)) or (2) if the two families' property is impacted by $10,000 or more in fair market value or $1,000 or more in rental value (Regulation 18702.3(a)(3)); or (3) if the use of, or the rent or lease for, two families' leased property will change as a result of the decision.  (Regulation 18702.4.)


In your letter you have summarily indicated that the effect of the use permit application decision will not impact the two families in the manner specified by either Regulation 18702.2(g),  or Regulation 18702.6.  We note that if the two families operate the farming property as a business, thereby making Supervisor McLaughlin's source of income a business entity, then Regulation 18702.6 would not be applicable.  If the two families' do not operate the farming property as a business, or do not otherwise pay Supervisor McLaughlin from a business account, then the two families are an income source to the supervisor as an individual, making Regulation 18702.2 inapplicable.  If one is applicable, the other is not.


In any event, we are unable to either confirm or deny your conclusions with respect to the two regulations.  (Fitzgerald  Advice Letter, No. I-90-469.)  The Commission does not act as a fact-finder, and can provide advice only to the extent that sufficient facts are provided, that the facts are correct, and that all material facts have been presented.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Because you have not offered any facts to support your conclusions, we decline to confirm your analysis, but note that you have correctly identified the regulations that are applicable for the required analysis.  We are not in a position to determine whether or not the facts support your conclusions, because no facts have been provided.


I trust this letter has provided you with the guidance you requested.  If you have further questions regarding this matter, or wish to supplement your advice request with additional facts, please contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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