




January 6, 1992

Thomas A. Kathe

City Attorney

77 Fair Drive

Costa Mesa, CA  92628-1200






Re:  Your Request for Informal Assistance







Our File No. I-91-507

Dear Mr. Kathe:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Costa Mesa Councilmember Peter Buffa, Chairman of the Costa Mesa Redevelopment Agency, under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not refer to a particular decision pending before the city council or the redevelopment agency.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.  Do the provisions of Government Code Section 1090 prohibit Councilmember Buffa, Chairman of the Costa Mesa Redevelopment Agency, from participating in decisions regarding Triangle Square Joint Venture, a developer of redevelopment property under a development agreement with the Costa Mesa Redevelopment Agency, where the developer employs the principal officers, as individuals, of a public relations corporation in which Sharon Buffa is an employee?


2.  Do the conflict-of-interest provisions of the Act disqualify Mr. Buffa, as a councilmember or redevelopment agency chairman, from participating in all matters directly involving or affecting Triangle Square Joint Venture due to Sharon Buffa's employment with a public relations corporation where the principal officers, as individuals, are to be employed by the developer?

CONCLUSIONS


1.  The Commission's advice is limited to the provisions of the Act.  We suggest that you consult with the Office of the Attorney General regarding applicability of the provisions of Government Code Section 1090 to your facts.


2.  Mr. Buffa must disqualify himself from participating in any governmental decision which will foreseeably and materially affect his spouse's employer, the Greensburgh Group, Inc., the principals in the business, Ms. Roxburgh and Mr. Greener, or any of their related business entities.

FACTS


Peter Buffa is a City of Costa Mesa Councilmember and Chairman of the Costa Mesa Redevelopment Agency (the "agency").  The agency has approved a development agreement with Triangle Square Joint Venture (TSJV), a developer, to participate in the development of a parcel of property owned by the redevelopment agency as part of a redevelopment plan for the downtown area of the city.  The developer's project consists of a shopping mall.  The mall is near completion.


Sharon Buffa is the wife of Councilmember Buffa.  Since the summer of 1991, Mrs. Buffa has been employed as a consultant by a corporation known as the Greensburgh Group, Inc..  The corporation was formed in early 1991 by Claudia Roxburgh and Glen Greener, who are its officers and shareholders.  Ms. Roxburgh is the principal owner of a public relations and advertising agency known as the Roxburgh Agency.  Mr. Greener is the principal owner of a political consulting and public relations agency known as Greener & Adams.


The Roxburgh Agency and Greener & Adams are separate business entities with separate bank accounts.  The two business entities share a floor of offices but each entity pays its own share of the leasing expenses.  The Greensburgh Group, Inc. is a corporation and a separate business from the Roxburgh Agency and Greener & Adams.  The Greensburgh Group, Inc. has purchased services such as art direction, layout, and typesetting from the Roxburgh Agency at favorable rates.


In October, 1991, the Roxburgh Agency expressed interest in obtaining an agreement with the developer to provide public relations and advertising services for the shopping mall.  The proposed agreement would retain the Roxburgh Agency, and Mr. Greener as an individual.  Neither the Greensburgh Group, Inc. nor Mrs. Buffa would be employed by or perform services for the shopping mall, for the Roxburgh Agency, Mr. Greener, or the developer.  Mr. Greener, the Roxburgh Agency, and the officers of the developer have agreed to not enter into any agreement for public relations and advertising services pending receipt of written advice from the Commission regarding applicability of the conflict-of-interest provisions of the Act to Mr. Buffa.

ANALYSIS


Section 87100 of the Act prohibits public officials from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  As a councilmember and chairman of the Costa Mesa Redevelopment Agency, Mr. Buffa is a public official subject to the provisions of the Act.  (Section 82048.)  Thus, he may not use his official position to influence a governmental decision in which he knows, or has reason to know, he has a financial interest.


A public official makes a governmental decision when the official votes, makes an appointment, commits an agency to a course of action, enters into a contractual agreement on behalf of the agency, determines not to act, negotiates, advises, or makes recommendations to the decisionmaker.  Additionally, where the public official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the official's agency concerning a governmental decision, the official is considered to have used his or her official position to influence the decision.  (Regulations 18700 and 18700.1.)  Accordingly, if Mr. Buffa is disqualified from participating in a governmental decision, he must not only abstain from voting on the matter but he must also abstain from attempting to influence the decision by contacting members of the city council or the redevelopment agency as well as staff regarding the decision.

Financial Interests


For purposes of Section 87100, a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(c).


Councilmember Buffa's income includes any community property interest in the income of his spouse.  (Section 82030.)  Consequently, Mr. Buffa must disqualify himself from participating in any decision regarding a source of income of $500 or more to Mrs. Buffa within 12 months of any decision regarding the source of income if it is reasonably foreseeable that the source of income will be affected materially by a governmental decision.  (Shaw Advice Letter, No. I-91-108.)  In addition, Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is otherwise related to a business entity in which the official has a financial interest.  (Vagim Advice Letter, No. I-89-688.)


Regulation 18236 defines an "otherwise related business entity" in relevant part as follows:


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.





Regulation 18236(b) and (c), footnote added.


We now determine whether the various business interests of Mr. Roxburgh and Mr. Greener are "otherwise related business entities" under the provisions of the Act.  Mr. Buffa's spouse is an employee of the Greensburgh Group, Inc., a corporation.  For purposes of our analysis we assume that Ms. Buffa has received in excess of $500 in salary from her employer.  Claudia Roxburgh and Glen Greener are the officers and shareholders of the Greensburgh Group, Inc..  For purposes of our analysis we also assume that Ms. Roxburgh and Mr. Greener own equal shares in the Greensburgh Group, Inc..  Ms. Roxburgh is the principal owner of the Roxburgh Agency, while Mr. Greener is the principal owner of Greener & Adams.  You seek our advice to determine whether Mr. Buffa would be disqualified from participating in decisions regarding TSJV and the shopping mall if Roxburgh Agency and Mr. Greener entered into a contract with TSJV to provide public relations and advertising services for the shopping mall.


Applying the test of Regulation 18236, it would appear that the various business interests of Ms. Roxburgh and Mr. Greener are "otherwise related business entities."  This is so because Ms. Roxburgh and Mr. Greener, who are the controlling owners of the Greensburgh Group, Inc., are also the controlling owners of the Roxburgh Agency and Greener & Adams respectively.  (Regulation 18236(b)(3).)  Moreover, the Roxburgh Agency and Greener & Adams share a floor of offices and the Greensburgh Group, Inc. has purchased services from the Roxburgh Agency at favorable rates.  (Regulation 18236(b)(2).)  Accordingly, if Claudia Roxburgh or Glen Greener were to contract with TSJV through any of their businesses or in their individual capacity, Mr. Buffa's disqualification would be required if any governmental decision would have a reasonably foreseeable material financial effect on these individuals or on any of their business interests discussed above.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It is foreseeable that entering into a contract to provide services to TSJV will have a financial effect on Ms. Roxburgh and Mr. Greener who are sources of income to Mr. Buffa.  This is so because they will receive income for their services.  If the effect is material, Mr. Buffa's disqualification will be required unless the "public generally" exception discussed below applies. 

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  If, on the other hand, the official's interest would be indirectly affected by the decision, then Regulations 18702.2 through 18702.6 would apply to determine whether the effect of the decision is material, as discussed below.


An official's economic interest is directly before the official's agency when the source of income, either personally or by an agent:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

