




January 3, 1992

Michael J. O'Toole

City Attorney

City of South San Francisco

315 Maple Avenue

South San Francisco, CA  94080






Re:
Your Request for Confirmation of Telephone Advice 

Our File No. I-91-516

Dear Mr. O'Toole:


We have received you letter dated November 13, 1991, in which you seek written confirmation of telephone advice previously provided to you on November 1, 1991.


The City of South San Francisco had previously sought advice on behalf of Councilmember Jack Drago and one other councilmember who hold California real estate licenses.  The inquiry concerned whether the conflict-of-interest provisions of the Political Reform Act (the "Act")  required the two councilmembers to disqualify themselves from participating in decisions before the Council, sitting as the city's redevelopment agency, that involve the city's redevelopment areas.  In the Armento Advice Letter, No. I-90-713, we advised that on the basis of the facts presented, the two councilmembers did not have a disqualifying conflict of interest  with respect to decisions before the council involving the city's redevelopment areas simply by virtue of their possession of a real estate license.


The advice was premised on the representation that neither councilmember was actively engaged, nor had current plans to engage, in real estate transactions within the jurisdiction.  We noted that disqualification from participating in a particular future decision depended on the facts pertinent to the decision.


You indicated in your telephone call of November 1, and reiterated in your letter of November 13, 1991, that the facts upon which the advice in the Armento Advice Letter, supra, was based have not changed, with a single exception: Councilmember Drago has subsequently provided real estate broker assistance in the sale of a house owned jointly by him and his son in South San Francisco, and as a result of the sale he received what he referred to as a "finder's fee."  You also indicated that Councilmember Drago has no other real estate sales activity ongoing or planned "at this time."


You were advised by telephone on November 1, 1991 that in view of the fact that Councilmember Drago has now used his real estate license and obtained income from the transaction, the premise on which the advice was provided in the Armento Advice Letter, and consequently the advice itself, had changed.  We construe your letter, and the questions you asked, as seeking confirmation of the November 1, 1991 telephone advice.  The Commission does not provide advice with respect to past conduct (Regulation 18329) and therefore we confirm the advice in prospective application only, to wit: a finder's fee or other remuneration received by Councilmember Drago as a result of his involvement in a sale of residential property jointly owned by his son and himself requires him to abstain from participating in decisions concerning the city's redevelopment area for a twelve month period.  (Section 87103(c).)

ANALYSIS


As a public official, Councilmember Drago is prohibited from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 82048; Section 87100.)  Councilmember Drago has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on - among other things - a source of income to him of $250 or more.  (Section 87103(c).)


In your letter you have asked whether Councilmember Drago's possession of a real estate license and his registration with a broker in the jurisdiction create a conflict of interest requiring him to abstain from decisions in the redevelopment area.  


The telephone advice confirmed in the Armento Advice Letter, supra, indicated that the possession of a real estate license alone was insufficient to constitute a disqualifying conflict of interest, even as the real estate business may be directly affected by redevelopment activity.   We advised that because the two councilmembers were not involved in any real estate business, the simple possession of a real estate license only meant that a financial effect resulting from their participation in a decision was - at best - a mere possibility.  


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  


You were advised on November 1, 1991, that Councilmember Drago's possession of a real estate license and his registration with a broker in the jurisdiction does not in and of itself create a disqualifying conflict of interest for the councilmember.

We confirm this advice - simple possession of a license and registration with a broker does not, in and of itself, create a disqualifying conflict.


In your letter you have also inquired whether Councilmember Drago's involvement in the sale of residential property owned jointly by himself and his son, and his receipt of a "finders' fee" as a result of the transaction, give rise to a disqualifying conflict.


In the Armento Advice Letter, supra, we indicated that our advice could change should Councilmember Drago begin to make active use of his license and become involved in the real estate business in the jurisdiction.  With the conclusion of the transaction in question, this appears to have occurred.


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by a decision.  As a result of the sales transaction, Councilmember Drago has received income from the real estate broker in the jurisdiction with whom he is registered for purpose of his real estate license.  The broker is thus a source of income to Councilmember Drago.  It is reasonably foreseeable that decisions before the Redevelopment Agency will affect the councilmember's income source as it is likely that decisions will effect real estate property values in and around the redevelopment area.  (Libov Advice Letter, No. I-91-461.)


The real estate broker is a business entity which will be affected indirectly by decisions regarding the proposed project.  When an official's income source is indirectly involved in the decision, the appropriate standard for determining materiality is that of Regulation 18702.2.  We have been given no facts pertinent to the financial status of the broker with whom Councilmember Drago's license is registered.  For business entities other than those listed on the New York and American Stock Exchanges and those of substantial holdings, the applicable standards are those of Subdivision (g) of Regulation 18702.2 which states that the effect of a decision upon a business entity indirectly involved in a decision is material if:


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.






Regulation 18702.2(g).


If a redevelopment decision will affect the broker with whom Councilmember Drago's license is registered in the amounts set forth above, the effect of the decision is material, and Councilmember Drago will be required to disqualify himself from participation in the redevelopment decision for a period of twelve months subsequent to his receipt of income from the broker.  We have insufficient information to advise you on this issue. 


In examining a redevelopment issue in terms of a councilmember's business as a real estate broker active in a city's redevelopment area, the Commission has previously advised that a proposed redevelopment would result in a material financial impact on a councilmember's real estate business when the business earned its income from commissions based on a percentage of the value of the property within the area.  (In re Oglesby (1975) 1 FPPC Ops. 71.)   The Commission has also advised that because California's redevelopment law was enacted to protect and promote development as well as to revitalize blighted areas, it can be reasonably expected that a general increase in business profits and real property values located in or near redevelopment project areas will occur.  (Oglesby, supra; Roberts Advice Letter, No. A-88-051.)  Therefore, real estate businesses doing business in redevelopment jurisdictions will benefit from redevelopment decisions.  (Oglesby, supra; Gillio Advice Letter, No. A-88-250.)


The fact that Councilmember Drago has received income from a real estate broker located, and doing business, in the jurisdiction means that his participation in a redevelopment decision can benefit the broker in such a manner as to require the councilmember to disqualify himself from participating in the decision.  Councilmember Drago need not be employed by the broker on an ongoing basis in order for this disqualification to occur; the single transaction which provided him with the requisite income is all that is necessary for disqualification for a twelve month subsequent period to result, provided the requisite thresholds of Regulation 18702.2 have been met.


I hope this letter has provided you with the confirmation you requested.  Please contact me if you have any further questions regarding this matter at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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