




January 3, 1992

Cynthia L. Humbert

Assistant City Attorney

City of Stockton

425 North El Dorado Street

Stockton, CA 95202-1997






Re:
Your Request for Confirmation of Telephone Advice 

Our File No. I-91-522

Dear Ms. Humbert:


We have received you letter dated November 21, 1991, in which you seek written confirmation of telephone advice previously provided to you on November 20, 1991.  With a minor modification, your letter accurately reflects the advice that you were provided.


You had sought advice on behalf of Councilmember Mel Panizza concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   You had indicated that Councilmember Panizza owns a landscaping and gardening business; that he has a contract with Operating Engineers Local Union No. 3 ("the Union") for landscape maintenance at the Union's building within the jurisdiction and receives $225 per month for his services; and that the Union represents city employees and therefore appears before the city council on various matters, including contract negotiations.

ANALYSIS


As a public official, Councilmember Panizza is prohibited from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 82048; Section 87100.)  Councilmember Panizza has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on - among other things - a source of income to him of $250 or more.  (Section 87103(c).)


You were advised on November 20, 1991 that because the Union constitutes an income source to Councilmember Panizza aggregating two hundred fifty dollars ($250) or more during a twelve month period, he is "financially interested" in decisions that will foreseeably have a material financial effect on the Union.  You were advised that when the Union appeared before the city council on contract matters, the effect of the decision on the Union was clearly foreseeable and not merely a possibility or otherwise speculative.  (See, e.g., Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  


When the Union appears before the city council on a contract matter, it is "directly involved" in the decision.  (Regulation 18702.1(b).)  Depending on the facts, there may be other decisions before the city council in which the Union is directly involved because it initiates, or is the named party in, the proceeding.  (Regulation 18702.1(b)(1),(2).)  A contract with the Union also makes the Union directly involved in the decision.  (Regulation 18702.1(b)(3).)


When Councilmember Panizza's income source is directly involved in the decision before the city council, the appropriate standard for determining materiality is that of Regulation 18702.1(a).  Although no facts pertinent to the financial terms and conditions of the contract negotiations have been provided, none are necessary.  Pursuant to Regulation 18702.1(a), materiality is presumed when a source of income - in this instance, the Union - is directly involved in the decision before the city council.  For this reason, you were advised, and we confirm, that on the basis of the facts presented, Councilmember Panizza should not participate in decisions directly affecting the Union.


There may be other decisions required to be made by the city council that affect the Union indirectly, rather than directly.  Regulation 18702.5 specifies the criteria to be applied in determining whether or not the a decision will have a material effect on a source of income indirectly involved in the decision.  We note that while it is correct to conclude that Councilmember Panizza "should not participate in decisions affecting [the Union]," this conclusion applies to decisions in which the Union is directly involved.  The question of indirect involvement was not an element of your telephone inquiry on November 20; it may be possible, in applying the criteria of Regulation 18702.5 to a specific decision, to conclude that the Union, while indirectly involved in a decision before the city council, will not be materially affected by the decision, and therefore Councilmember Panizza would not be disqualified from participating in that decision.


I hope this letter has provided you with the confirmation you requested.  Please contact me if you have any further questions regarding this matter at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:
Jonathan S. Rothman







Counsel, Legal Division
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