March 20, 1992

Stephen M. Eckis

McDougal, Love, Eckis,

  Grandle and O'Connor

460 North Magnolia

P. O. Box 1466

El Cajon, CA  92022-1466

Frederick K. Lowell

Pillsbury, Madison and Sutro

P.O. Box 7880

San Francisco, CA  94120-7880






Re:  Government Code Section 83116.5







Our File No. I-91-537a

Dear Mr. Eckis and Mr. Lowell:


By letter to you dated December 16, 1991, (Advice Letter No. I-91-537, copy enclosed), we set forth the Commission's proposed policy for enforcement of Section 83116.5 of the Political Reform Act (the "Act").  


In that letter we indicated that we will not enforce Section 83116.5 against attorneys who have filing or reporting obligations under the Act when those attorneys give incorrect advice on application of the Act unless their conduct in giving the advice is grossly negligent or worse.  We further indicated that we will not enforce Section 83116.5 against attorneys who do not have filing or reporting obligations under the Act for the mere act of giving incorrect advice.  In the interim, however, we have held a number of meetings with members of the public and have received numerous inquiries and recommendations from the public and representatives of various elements of state government.


After careful consideration of the many questions and comments we have received in response to this proposed policy, we now clarify our policy on this issue as set forth below:

1.  We adhere to our previous policy statement that Section 83116.5 will not be applied against attorneys who do not have filing or reporting obligations under the Act when, for compensation, they in good faith render incorrect advice on application of the Act.  We caution, however that this policy applies only to non-filing and non-reporting attorneys when, for compensation, they interpret the Act for a client.  This policy does not extend to non-attorney consultants.  This policy also does not extend to conduct by attorneys which consists of more than merely interpreting the Act, for example, where an attorney provides campaign management services for a client.

2.  As to persons who have filing or reporting obligations under the Act, we hereby modify our previous proposed policy as follows:


a.  All persons, in addition to attorneys, who have filing or reporting obligations under the Act and who give incorrect advice on application of the Act will be subject to enforcement action under Section 83116.5 provided there is a reasonable connection between the position for which he or she has filing or reporting responsibilities and the advice that he or she gives.  


For example, city attorneys have filing responsibilities under the Act (see Section 87200) and often advise city officials on the Act's conflict-of-interest provisions (see Section 87100 et seq.).  Likewise, many county counsels and State Attorneys General, whether at the deputy level or higher, have filing responsibilities (see Section 87302) and also advise their government clients on the Act's conflict-of-interest provisions.  In these instances, we believe there is a reasonable connection between the positions for which they file and the advice that they give.  The same can be said, for example, where city clerks give Political Reform Act advice relating to their duties as city clerk to city candidates, or when candidates give campaign reporting advice to major donor committees which support them (see, for example, the Commission enforcement action entitled  In the Matter of Conway Collis, FPPC No. 90-396).

b.  Even if a person meets the criteria for application of Section 83116.5 set forth in paragraph 2.a. above, the Commission will not enforce that section against him or her

if, prior to giving advice on the Act, the person informs the advisee that reliance on the advice will not confer immunity on the advisee from Commission enforcement action and that the advisee can only obtain such immunity if it is in writing from the Commission.  Where the advisee seeks advice relating to the Act's conflict of interest provisions, we also strongly encourage advice givers to inform the advisee of the general rule which provides that one should not participate in a governmental decision if it is reasonably foreseeable that the decision may materially affect an advisee's financial interest.

c.  Several questions have been asked concerning the Commission's determination of what constitutes "gross negligence" in the giving of Political Reform Act advice by persons with filing or reporting obligations under the Act.  (See page 4 of letter dated December 16, 1991.)


Before attempting to define the term gross negligence in the context of advice-giving under the Act, it is useful to explain the type of conduct in advice-giving that the Commission does not view as gross negligence.  For example, advice will not be deemed grossly negligent if the advice rendered, though inaccurate, is based on diligent research and informed judgment.  For a non-attorney the standard generally must be less stringent.  For example if a non-attorney gives Political Reform Act advice in reasonable and timely reliance on an attorney, or based on an incorrect reading of the Act, Commission regulations or Commission advice, it would not constitute gross negligence.


The term "gross negligence," as used in California law, is most often associated with conduct which causes physical injury or property damage.  Nevertheless, we believe that the definition of gross negligence fashioned by the California courts is easily adaptable to the Commission's policy concerning Section 83116.5.


The California courts define gross negligence as "the want of even scant care or an extreme departure from the ordinary standard of conduct."  (Van Meter v. Bent Construction Co. (1956) 46 Cal.2d 588, 594; Kearl v. Board of 

Medical Quality Assurance (1986) 189 Cal.App.31 1040, 1052.)  We adopt that definition in our determination of whether gross negligence has occurred for the purpose of enforcing Section 83116.5 in accordance with our above-described policy.  This definition will permit the Commission to analyze the conduct in question in the context of the person giving Political Reform Act advice to determine whether he or she has departed from a standard of conduct deemed appropriate under the circumstances.



     I contemplate further input from all interested parties to assist the Commission with formulating policy on what has developed as a problematic area of the Political Reform Act.  I further expect that effort will soon be placed on drafting regulations to assist in the interpretation of Section 83116.5.  I continue to encourage your input on these matters and would welcome proposed language for consideration on development of regulations to better define aider and abettor liability under the Act. 


We hope that this adequately clarifies our previous letter.  However, should you have additional questions or comments, please call or write me at your convenience.


                      Sincerely,






  Wayne Ordos






  Executive Director

