




January 23, 1992

Douglas Hickling

Chief Assistant County Counsel

County of Alameda

Administration Building, Fourth Floor

1221 Oak Street

Oakland, CA  94612






Re:
Your Request for Informal Assistance


Our File No. I-91-545

Dear Mr. Hickling:


This is in response to your letter requesting assistance on behalf of Alameda County Supervisor Warren Widener concerning his responsibilities as a member of the Alameda County Board of Supervisors and as a member of the City of Oakland Emergency Preparedness and Community Restoration Task Force under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request does not set forth a specific governmental decision and is a request for general guidance with respect to Supervisor Widener's duties, we are treating your request as one for informal assistance. 

QUESTIONS


1.  As a member of the Alameda County Board of Supervisors, may Supervisor Widener participate in board decisions concerning the county's response to the Oakland fire where his own home was destroyed in the fire?


2.  As a member of the City of Oakland Emergency Preparedness and Community Restoration Task Force may Supervisor Widener participate in task force decisions concerning its response to the Oakland fire where his own home was destroyed in the fire?

CONCLUSIONS


1.  As a member of the Alameda County Board of Supervisors, Supervisor Widener is prohibited from participating in any decision which will have a foreseeable and material financial effect on his own property.


2.  Supervisor Widener may participate in decisions of the City of Oakland Emergency Preparedness and Community Restoration Task Force so long as the supervisor does not use his official position as county supervisor to influence any decision which will have a foreseeable and material financial effect on his own property.

FACTS


Supervisor Widener is a member of the Alameda County Board of Supervisors and has been asked by Oakland Mayor Elihu Harris to serve as a member of the City of Oakland Emergency Preparedness and Community Restoration Task Force.  Members of the task force include persons from a variety of backgrounds, some from the private sector and others from the public sector.  The task force will make recommendations to the Oakland City Council concerning the rebuilding in the fire devastated area.


Supervisor Widener's home was destroyed in the October fire in the Oakland-Berkeley hills.  Supervisor Widener's stated in a letter that was included with your request that he was appointed to the task force by the mayor because the mayor believed that since the supervisor lost his home in the fire, he would be especially sensitive to the feelings of Oakland residents who were trying to deal with and recover from the fire.  You stated that the supervisor was not selected to represent the County.

ANALYSIS

1.  County Decisions


The Act was adopted by the voters of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As a member of the Alameda County Board of Supervisors, Supervisor Widener is a "public official" as defined in the Act.  (Section 82048.)  Thus, the supervisor may not make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


You stated that Supervisor Widener's home was destroyed in the October fire in Oakland.  Since the supervisor's interest in his real property is presumably greater than $1,000, the supervisor may not make, participate in making or in any way attempt to use his official position to influence a governmental decision which will foreseeably and materially affect his property.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Clearly, decisions which concern assisting persons in the fire area would foreseeably affect the supervisor's real property interest.  


The Commission has adopted a variety of regulations which provide objective standards for determining whether the financial effect of a decision on an official's real property will be material.  (See generally, Regulation 18702.1; Regulation 18702.3, copies enclosed.)  If the supervisor's real property is directly involved in the decision, the effect is presumed to be material and the supervisor may not participate in the decision.  


The supervisor's real property is directly involved in a decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of councilmember's property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of her property; the imposition, repeal or modification of any taxes or fees assessed or imposed on her property; or redevelopment of the councilmember's property.  (Regulation 18702.1(a)(3).)  If any of these types of decisions come before the board of supervisors, Supervisor Widener must disqualify himself from the decision.  


However, the supervisor must also disqualify himself when his property will be indirectly materially affected.  Regulation 18702.3 sets forth standards for determining materiality with respect to governmental decisions which indirectly affect real property.  Among other circumstances, the indirect effect of the decision on an official's real property is material if:


The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.





Regulation 18702.3(a)(2).


Thus, depending on the nature of the decision before the board of supervisors, Supervisor Widener may have a conflict of interest due to his property interest.  However, since the determination of whether a decision will have a material financial effect on the supervisor's real property is necessarily a factual determination, we can only provide these general guidelines.  


Finally, as we discussed in our telephone conversation, the supervisor may participate in board of supervisors' decisions that affect his real property if the decision will affect his interests in substantially the same manner as it would affect a significant segment of the residents and persons doing business in Alameda County.  (Regulation 18703.)  It does not appear from our discussions that the segment of the population of the county in and around the fire area is significantly large to invoke the "public generally" exception.

2.  Oakland Emergency Preparedness and Community Restoration Task Force


You have also asked about the supervisor's participation as a member of the City of Oakland Emergency Preparedness and Community Restoration Task Force.  You stated that the supervisor was invited to participate as an affected citizen since his home, as well as the homes of other members of the task force, was destroyed in the fire.  


According to your information the task force is an ad-hoc advisory body composed of persons from public office and private individuals.  The task force was created to make recommendations to the Oakland City Council with respect to the rebuilding in the fire area.  Unless the task force has decisionmaking authority, the members of the task force will not have disqualification obligations by virtue of their membership on the task force.


As we discussed in our telephone conversations, the Act will also prohibit the supervisor from influencing a governmental decision in which he has a financial interest.  Regulation 18700.1(a) provides that with regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  


The task force was established by a separate  jurisdiction, the City of Oakland.  Neither the task force, nor the city are under the budgetary control of the Alameda County Board of Supervisors.  Consequently, Regulation 18700.1(c) provides that with regard to a governmental decision of the Oakland City Council, the official is attempting to use his official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.


You stated that the supervisor was selected as a private citizen on the board because his home was destroyed in the fire.  You stated that he was not selected as a representative of the county.  You also stated that he will be acting as a private citizen, and not on behalf of the county.  Consequently, so long as the supervisor does not purport to represent the county, he is not restricted from participating on the city task force or making recommendations to the city council.  (See e.g., Stout Advice Letter, No. I-88-313; Hineline Advice Letter, No. A-88-149.)


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

