




March 16, 1992

Samuel Crowe

Ontario City Attorney

Covington and Crowe

1131 West Sixth Street

P.O. Box 1515

Ontario, CA  91762






Re:
Your Request for Informal Assistance


Our File No. I-91-546

Dear Mr. Crowe:


This is in response to your letter requesting assistance with respect to the duties of Ontario City Councilmember Kenneth P. Waters concern his responsibilities under several provisions of the Political Reform Act (the "Act").  Since your questions do not concerning a pending governmental decision, we are treating your request as one for informal assistance and providing only these general guidelines.  Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  

FACTS


You have requested assistance as the city attorney for the City of Ontario concerning conduct of Ontario City Councilmembers.  You stated that you were developing rules of conduct and requested assistance concerning specific types of conduct.

DISCUSSION

Reporting


Each campaign statement filed by a candidate must contain the information set forth in Section 84211.  Section 84211 requires the disclosure of contributions and expenditures made by the candidate during the reporting period.  Regulation 18225(a)(2) defines "expenditure" as any monetary or nonmonetary payment made for political purposes.  Regulation 18215 provides:


A contribution is any monetary or nonmonetary payment made for political purposes for which full and adequate consideration is not made to the donor.  A payment is made for political purposes if it is:

* * *


(2)  Received by or made at the behest of:



(A)  A candidate, unless it is clear from surrounding circumstances that the payment was received or made at his or her behest for personal purposes unrelated to his or her candidacy or status as an office holder.  The term "payment" includes the candidate's own money or property used on behalf of his or her candidacy...


A payment is made for political purposes if it is made by a candidate, unless it is clear from surrounding circumstances that the payment was made for personal purposes unrelated to his or her candidacy or status as an officeholder.  Generally, a solicitation for business will not be considered a communication intended to influence the recipient to vote for the councilmember.  Thus, it would generally not be deemed an expenditure.

Mass Mailings


Section 82041.5 defines a "mass mailing" as over 200 substantially similar pieces of mail, but does not include a form letter or other mail which is sent in response to an unsolicited request, letter or other inquiry.  A mailing of 200 pieces or less, by definition, cannot constitute a mass mailing.

Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 provides: 

 
An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


Thus, unless an economic interest as set forth above, is involved in a decision, public officials will not have a conflict of interest.  


Please note, even if a public official has an economic interest in a decision, it would only be disqualifying if the decision would have a reasonably foreseeable material financial effect on that interest.  Since you have not discussed any economic interests in your facts, we have not discussed the standards for foreseeability and materiality.  We have enclosed a pamphlet on conflicts of interest for your information.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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