




December 16, 1991

Darrell W. Larsen

County Counsel

1160 Civic Center Boulevard

Yuba City, California  95993






Re:
Your Request for Confirmation of Telephone Advice

Our File No. I-91-548

Dear Mr. Larsen:


This letter is in response to your request for confirmation of telephone advice in connection with our telephone conversation of December 16, 1991.  


You have correctly noted that, with regard to possible participation in a general plan amendment and associated EIR decisions by Supervisor Joe Benatar, it is reasonably foreseeable that the Supervisor could be facing a conflict of interest if a decision will have a material financial effect on his employer.  In our conversation I referred you to Regulation 18702.2(a) as the appropriate materiality regulation for an economic interest indirectly affected by a governmental decision.  If the effect of the decision on the Supervisor's employer does not reach the threshold specified in Regulation 18702.2(a), then the effect would not be deemed to be material; since the Fair Political Practices Commission does not have facts that would indicate that the effect of the decision would or would not be material, it would be up to the Supervisor to make a good faith effort to determine the effects of the subject decisions on his economic interests.


Additionally, during the course of our conversation, I drew your attention to Regulation 18702.1, subdivisions (a) and (d), to which you make reference in your letter requesting confirmation.  Subdivisions (a) and (d) of Regulation 18702.1 clarify the rule that the effect of a governmental decision is material when there is a "nexus" between the purpose for which an official receives income and the government decision; "there is a nexus between the purpose for which an official receives income and a governmental decision if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision."  (Regulation 18720.1(a) and (d).)  If Supervisor Benatar receives income to achieve a goal or purpose that would be "achieved, defeated, aided, or hindered" by the general plan amendment or associated EIR decisions, then he could not participate in those decisions.  Again, since we do not have facts that would indicate either the presence or absence of a "nexus" situation, we can only alert you to the possibility that such a circumstance may exist.


Finally, we confirm that no immunity is provided by telephone advice, or by written advice rendered when a requestor has not provided facts which meet the specificity required by Regulation 18329(b).  Accordingly, this letter does not confer the immunity provided by Government Code Section 83114(b).  Per our discussion, this letter will be the sole response to your requests for advice dated December 12, 1991 and December 17, 1991. 


Should you require further information regarding Supervisor Benatar's position regarding a possible conflict of interest in connection with the general plan amendment, please do not hesitate to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Susan L. Bobrow







Counsel, Legal Division
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