




March 6, 1992

Laury L. Dowd

Senior Deputy City Attorney

City of Modesto

P. O. Box 642

Modesto, CA  95353






Re:  Your Request For Advice







Our File No. A-91-550

Dear Ms. Dowd:


You have requested advice on behalf of Councilmembers Charles Bird and Balvino Irrazary regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based upon the facts provided in your letter and our telephone conversation on January 24, 1992.

QUESTIONS


1)  May the councilmembers participate in a decision regarding the acquisition of the Del Este water company?


2)  May the councilmembers participate in a decision regarding a rate surcharge for water users in the Del Este service area?

CONCLUSIONS


1)  Under the public generally exception, Councilmember Bird may participate in a decision regarding the acquisition of the Del Este water company.  We do not have enough facts to determine if Councilmember Irrazary meets the requirements of the public generally exception since he owns two rental units in the Del Este service area.


2)  Under the public generally exception, Councilmember Bird may participate in a decision regarding a rate surcharge for water users in the Del Este service area.  We do not have enough facts to determine if Councilmember Irrazary meets the requirements of the public generally exception since he owns two rental units in the Del Este service area.

FACTS


The City of Modesto is in the process of negotiating the acquisition of Del Este, a private water company.  Future financing of needed improvements to water service in the Del Este service area may require the council to impose a surcharge on people in that area.  The actual change in water service costs to former Del Este customers due to the acquisition is not definite because the amount of the possible surcharge is not yet known.  


The estimated city population which would be affected by a surcharge on the Del Este service area is 45,736.  An estimated 126,000 city residents will receive water service at different rates.  The percentage of people in the Del Este area affected by the rate increase is approximately 36% of the total population of the city.


Councilmember Charles Bird resides in the Del Este service area and receives Del Este water service.  Councilmember Balvino Irrazary owns two rental units in the Del Este service area and pays for Del Este water service for his tenants.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family or on, among other things: 



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a)-(d).


Since Councilmembers Bird and Irrazary each have an ownership interest in real property which exceeds $1,000, they are required to disqualify themselves from participating in any governmental decision which will foreseeably and materially affect their properties in a manner distinguishable from the effect on the public generally.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required; however, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted several regulations which define material financial effect.  Regulation 18702 sets forth the general guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, Regulation 18702.1 applies to determine materiality.  If the official's financial interest is indirectly affected by the decision, Regulations 18702.2 through 18702.6 apply to determine whether the effect of the decision is material.


Regulation 18702.3 (attached) contains guidelines for determining when the effect of a decision is material as to real property which is indirectly involved in a decision.  Pursuant to this regulation, if there will be a material financial effect on the property of either councilmember, he may not participate in any of the decisions.  

Public Generally


Even when the reasonably foreseeable financial effect of a governmental decision is material, disqualification is required only if the effect of the decision on an official's economic interest is distinguishable from the effect on the public generally.  (Section 87100.)  If the decision does not affect all members of the public in the same manner, disqualification may be required unless the effect of the decision on an official's economic interest is the same as the effect on a significant segment of the public.  (Regulation 18703.)  For purposes of our discussion, the "public" is all the persons residing, owning property, or doing business in the jurisdiction of the public official.  (In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A-90-017.)  Therefore for the public generally exception to apply, any decision would have to affect a significant segment of the population of the jurisdiction in substantially the same manner as it would affect a disqualified public official.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210.)


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the public generally exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops 62; Flynn Advice Letter, No. I-88-430.)


We have advised in the past that 36 percent of the housing units and population of a county constituted a significant segment of the public.  (Marsh Advice Letter, No I-90-151.)  We have advised that the 25 percent of a city's population served by a new bridge was a significant segment of the population.  (Christensen Advice Letter, No. A-89-422.)  We have also advised that two percent of the similarly situated homeowners and one percent of the population of a city's population are not a significant segment of the public.  (Remelmeyer Advice Letter, No. 87-210; Zamboni Advice Letter, No. A-89-021.)  The residential units in a development zone constituting five percent of the residences in a city is not a significant segment of the population.  (Cosgrove Advice Letter, No. A-89-120.)  We have also said that 15 land owners out of the entire city of Carlsbad was not a significant segment of the population of Carlsbad.  (Biondo Advice Letter, No. I-90-241.)  


Accordingly, to determine whether the "public generally" exception applies, a disqualified public official should (1) examine the effect of the decision on his or her economic interests; (2) determine how many other persons are affected in the same manner; and (3) compare the number of persons affected in the same manner as the disqualified public official with the total population of the jurisdiction.


From the facts that you have provided, 36% of the city's population would be affected by the acquisition of the Del Este water company and the rate surcharge.  Since this represents a significant segment of the population, Councilmember Bird would be affected in the same manner as a significant segment of the population and would be able to participate in the decisions.  


Councilmember Irrazary owns two rental units in the Del Este service area.  We do not have enough facts regarding the number of persons who own rental units in the area to determine if the effect of the acquisition or rate surcharge on Councilmember Irrazary's economic interest is the same as the effect on a significant segment of the public.  However, if the effect is not the same, Councilmember Irrazary may not participate in any decisions if there will be a material financial effect on his property.  Therefore, you must determine if there will be a material financial effect under Regulation 18702.1(a)(3)(A) and (C), attached.


I trust this has answered your questions.  If you have any further questions regarding this matter, please call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division
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Enclosures

