




February 26, 1992

John Eastman

Deputy City Attorney

City of Lompoc

City Hall

100 Civic Center Plaza

P.O. Box 8001

Lompoc, CA  93438-5347






Re:
Your Request for Advice

Our File No. A-91-552

Dear Mr. Eastman:


This is in response to your letter requesting advice on behalf of Lompoc Mayor J. D. Smith and City Councilmember Karl G. Braun concerning their duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Mayor Smith and Councilmember Braun participate in a city council decision concerning the amendment of a business tax applicable to owners of rental businesses, where both officials own rental units within the jurisdiction which will be subject to the tax?

CONCLUSION


Mayor Smith and Councilmember Braun may participate in Lompoc City Council decisions concerning the amendment of a business tax applicable to owners of rental businesses, so long as the amendment will not affect the fair market value of their real property by $10,000 or more, or the rental value of their property by $1,000 in a 12-month period; and the decision will not affect the gross revenues of the officials' businesses by $10,000 or more for a fiscal year, the value of assets or liabilities by $10,000 or more, or will result in the officials' businesses incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more.

FACTS


The Lompoc City Council is considering a proposed amendment to Lompoc City Code Section 16-23 which would alter the rate structure of the business tax on rental businesses.  Both Mayor Smith and Councilmember Braun own rental property which will be financially affected by the proposed amendment.  Mayor Smith owns one parcel of rental property consisting of three rental units.  It is anticipated that Mayor Smith's tax liability pursuant to the amendment will be $25.00 per year.  Councilmember Braun owns two pieces of property which hold a total of 12-14 rental units.  Councilman Braun's tax liability under the proposed amendment is anticipated to be $50.00 per year.


You stated that Lompoc's Planning Department estimated that 48.14 percent of the city's total housing stock is occupied by renters (6,020 units).  In addition, only 51.86 percent of the city's total housing stock is owner-occupied.  You did not provide data concerning the number of persons owning rental property.

ANALYSIS

Economic Interests


As your letter correctly points out, both Mayor Smith, and Councilmember Braun are public officials who are prohibited from participating in any governmental decision which will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on their economic interests.  (Section 82048; Section 87100.)


Both officials have interests in real property and businesses which might be affected by Lompoc City Council decisions.  (Section 87103(a) and (b).)  You stated Mayor Smith owns real property on which he maintains three rental units.  Councilmember Braun owns real property for rental purposes at two locations in the city containing 12 - 14 units.  Thus, both officials are prohibited from participating in any Lompoc City Council decision which will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on either their businesses or their property.  (Section 82048; Section 87100.)

Foreseeability and Materiality


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  You stated that the decision before the city council is whether to amend the city's business tax as it applies to rental property units.  According to your facts, some financial effect on the interests of the officials is substantially likely, if not certain.  Whether the effect will be a financial increase or decrease, or even the avoidance of a financial increase or decrease is not pertinent for conflict-of-interest purposes.  



The Commission has adopted a variety of regulations which provide objective standards for determining whether the financial effect of a decision on an official's real property will be material.  (See generally, Regulation 18702.1; Regulation 18702.3.)  Where an official's interest is directly involved in a decision, generally the official must disqualify himself or herself from the decision


A.  Real Property


An official's real property is directly involved in a city council decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the official's property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of the property; the imposition, repeal or modification of any taxes or fees assessed or imposed on the property; or redevelopment of the property.  (Regulation 18702.1(a)(3).)  However, in the Owen Advice Letter (No. I-91-113) we concluded that where a decision concerned a business tax, which also affected rental businesses, rather than a property tax, the property in question was not directly involved.  


However, Regulation 18702(a) provides that even if an official's economic interest is not directly involved in a decision, disqualification may still be required if the official's interest is indirectly materially affected.  Thus, the effects of the decisions must still be analyzed under the standards of Regulation 18702.3 to determine if the indirect effect on the official's property is significant enough to result in disqualification.  


Regulation 18702.3(c) states that for decisions which may affect an interest in real property, but which do not involve a subject property from which distances can be determined, the monetary standards contained in 18702.3(a)(3)(A) and (B) shall be applied.  Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Consequently, the officials may not participate in the decision if the decision will foreseeably increase or decrease the fair market value of their real property by $10,000 or more or the rental value of their property by $1,000 in a 12-month period.  (Regulation 18702.3(a)(3); See also, Hirsch Advice Letter, No. A-90-196.)  However, it does not appear that either will result under your facts.


B.  Business Interests


In addition to the interests the officials hold in their real property, the officials also have a business interest in their property rentals.  Whether the indirect effect of a decision is material on a business entity depends on the financial size of the business entity.  Regulation 18702.2 provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U. S. industrial corporations or the 500 largest U. S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations.  Or, business entities with net tangible assets of at least $4,000,000, and had pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)


4.  For any business entity not covered in one of the categories set forth above, Regulation 18702.2(g) governs.  Thus, assuming Regulation 18702.2(g) is the appropriate standard, the indirect effect of a decision on the officials' business interest is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, if the business tax decision will affect the gross revenues of the officials' businesses by $10,000 or more for a fiscal year, or the value of assets or liabilities by $10,000 or more, the officials may not participate in the decision.  In addition, if the decision will result in the officials' businesses incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, they may not participate.  


You stated that the decision will not materially affect either Mayor Smith or Councilmember Braun to the extent set forth in Regulation 18702.2(g).  If the decisions will not affect either the value of the officials' property to the extent set forth in Regulation 18702.3(c), nor affect their businesses by the amount set forth in Regulation 18702.2, both official's may participate in the decision.

Public Generally


You also asked questions concerning the "public generally" exception of Section 87103 and Regulation 18703.  However, in light of facts presented concerning the extent of the financial effect which will result from the decision on the officials, an analysis of the "public generally" exception appears unnecessary.  If this is incorrect, please contact us for further assistance. 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

