




December 19, 1991

Jayne F. Herman

Deputy County Counsel

1195 Third Street, Room 301

Napa, CA  94559-3001






Re:  Your Request for Informal Assistance







Our File No. I-91-557

Dear Ms. Herman:


This letter is in response to your request for advice regarding the duties and responsibilities of Tony Holzhauer under  the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and you have provided us with insufficient information for us to reach a conclusion.  Accordingly, we are providing you with informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Do the conflict-of-interest provisions of the Act require Commissioner Tony Holzhauer to disqualify himself from participating in decisions regarding an inclusionary housing ordinance which would encourage the provision of affordable housing in connection with the development of residential projects?

CONCLUSION


The conflict-of-interest provisions of the Act require Commissioner Tony Holzhauer to disqualify himself from participating in decisions regarding the proposed ordinance if it is reasonably foreseeable that the pending governmental decisions will have a material financial effect on his economic interests, as discussed below.

FACTS


Tony Holzhauer is a commissioner on the Napa County Conservation, Development and Planning Commission.  Commissioner Holzhauer is currently employed as a real estate agent for Up Valley Associates ("Up Valley"), a real estate firm located in the City of St. Helena, County of Napa.  As a commissioned agent for Up Valley, Commissioner Holzhauer currently has several listings in the unincorporated areas of Napa County, but has earned no commissions in the past twelve months from the sale of properties located in unincorporated areas of Napa County.  Commissioner Holzhauer may earn such commissions in the future should a favorable opportunity present itself. 


The housing element of the Napa County general plan states that the provision of affordable housing in the county is to be encouraged in connection with the development of residential projects.  The Napa County Conservation, Development and Planning Commission is currently scheduled to consider whether to recommend to the Napa County Board of Supervisors that an inclusionary housing ordinance be developed and adopted as part of a comprehensive response to this aspect of the county's general plan.  Such a recommendation, if made, could include endorsement of a model ordinance requiring some or all of the following:  (1) that a certain percentage of all new residential units constructed in a project be "affordable" as that term is defined in the ordinance;  (2) that a fee be paid to an affordable housing fund in lieu of the actual construction of affordable units;  or (3) that construction of a certain number of affordable units take place off-site.  In addition, the Napa County Conservation, Development and Planning Commission is likely to recommend the creation of additional sources of funding for affordable housing through means such as assessment of linkage fees from developers of agricultural, commercial and industrial projects based upon project-generated employment, imposition of a business license tax, or increase in documentary transfer or sales taxes.  Should Commissioner Holzhauer ever become involved in the marketing of a property located in an unincorporated area of Napa County, such property would be subject to any ordinance ultimately adopted by the County of Napa Board of Supervisors.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Commissioner Holzhauer is a public official.  (Section 82048.)

Financial Interests


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103.


Commissioner Holzhauer has a number of potentially disqualifying economic interests which must be evaluated to determine whether he must disqualify himself from participating in governmental decisions regarding the proposed ordinance.  Commissioner Holzhauer has an economic interest in Up Valley, the company where he is employed, pursuant to Section 87103(d).  In addition, Commissioner Holzhauer has an economic interest in clients from whom he has received commission income of $250 or more in the preceding twelve months.  Regulation 18704.3 provides that the following are deemed to be sources of income to a real estate agent within the meaning of subdivision (c) of Section 87103:


(A)  The broker and brokerage business entity under whose auspices the agent works;


(B)  The person the agent represents in the transaction; and


(C)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.





Regulation 18704.3(c)(3).


Accordingly, Commissioner Holzhauer we must consider the material effect of the pending decisions on the following economic interests:  (1) Up Valley Associates which is the broker and brokerage business where Commissioner Holzhauer is employed as a commissioned real estate agent; (2) Any person who has been a source of commission income to Commissioner Holzhauer of $250 or more in the preceding 12 months; and (3) Any person who has received a fee for referring a party to a transaction to Up Valley Associates.  Consequently, Commissioner Holzhauer must determine the foreseeable and material financial effect of decisions regarding the proposed ordinance on each of these economic interests to determine whether he must disqualify himself from participating in such decisions.

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.




Regulation 18700(c).


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1.) 


Accordingly, if it is reasonably foreseeable that the economic interests of Commissioner Holzhauer will be materially affected by a governmental decision, he must not only disqualify himself from participating in formal decisions of the Napa County Conservation, Development and Planning Commission which may affect such interests, but he must also abstain from attempting to influence such decisions by communicating with other members of the commission or the staff regarding the decisions.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


The question of whether financial consequences are reasonably

foreseeable at the time a governmental decision is made must always depend on the facts of each particular case.  (Thorner, supra.)  In Thorner, the Commission evaluated the foreseeability issue with regards to a 

STOP HERE


It is foreseeable that the proposed ordinance will have an effect on Commissioner Holzhauer' economic interests.  The ordinance pertains to the development of affordable housing in the County of Napa where both Up Valley Associates and Commissioner Holzhauer are engaged in the sale of real property.  In general terms, affordable housing prices tend to be lower thus generating lower sales commissions for the real estate agents who represent buyers and sellers in transactions involving such homes.  Accordingly, the foreseeability element is met.  We now determine whether the effect of the pending decisions on Commissioner Holzhauer's economic interests will be material.

