




January 22, 1992

Katherine E. Stone

FREILICH, STONE, LEITNER & CARLISLE

The Wilshire Landmark, Suite 1230

11755 Wilshire Boulevard

Los Angeles, CA  90025-1518






Re:  Your Request for Informal Assistance







Our File No. I-91-564

Dear Ms. Stone:


This letter is in response to your request for clarification of the advice provided to John Woodhead regarding the duties and responsibilities of City of Riverside Mayor Teresa R. Frizzel (Our File No. A-90-768) and Councilmember Robert A. Buster (Our File No. I-91-266) under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Whereas your request for advice pertains to pending governmental decisions, you seek clarification of the provisions of regulations cited in our advice.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.


In addition, you have stated in your request for clarification of the advice provided to City of Riverside Mayor Frizzel and Councilmember Buster that you have been retained to represent their interests in this matter.  As the authorized representative of these public officials, you may seek advice from the Commission pursuant to the provisions of Regulation 18329.

QUESTION


Do the conflict-of-interest provisions of the Act require Mayor Teresa R. Frizzel and Councilmember Robert A. Buster to disqualify themselves from participating in decisions regarding the revision of the general plan of the City of Riverside?

CONCLUSION


The conflict-of-interest provisions of the Act require Mayor Frizzel and Councilmember Buster to abstain from participating in any governmental decision which will have a material financial effect on their economic interests which is distinguishable from the effect of the decisions on the public generally.

FACTS


For purposes of clarifying our previous advice, we are incorporating herein by reference the facts as discussed in our previous advice to Mayor Frizzel (Our File No. A-90-768) and to Councilmember Buster (Our File No. I-91-266).  Additional facts which you have included in your request for clarification of the advice provided are discussed below.


ANALYSIS

Mayor Teresa R. Frizzel


Mayor Frizzel owns a home in an existing subdivision.  The draft general plan designates a land use category for this area that is compatible with the existing use.  The mayor's home is within thirty feet of the border of an area of over 700 acres of property which is the subject of a specific plan.  This specific plan is a component of the general plan amendment.  


You state in your request for clarification of our previous advice to Mayor Frizzel that it does not appear that the effect of a decision to adopt a general plan revision is material under Regulation 18702.1(a)(3) and that the appropriate standard for determining materiality is that of Regulation 18702.1(a)(3)(E) (referenced at page 3 of your letter as Regulation 18072.1(a)(3)(E).)  Your conclusion is partially correct.  Regulation 18702.1(a)(3) is not the applicable standard for determining materiality when real property owned by a public official is within 300 feet of the boundaries of a project which is the subject of a governmental decision.  However, neither is Regulation 18702.1(a)(3)(E) which applies when an official's economic interest is directly involved in a decision.


Mayor Frizzel was advised, and we now reiterate the advice provided, that the appropriate standard for determining materiality when an official's economic interest is indirectly involved in a decision is that of Regulation 18702.3 which, as quoted at page 6 of our advice to the mayor, states that:


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:



(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


Consequently, because the mayor's property is within 300 feet of the boundaries of the land designated for the specific plan, any governmental decision regarding the specific plan is presumed to have a material financial effect on the mayor's property.  Of course, if the mayor can show that the pending decisions will have no effect on her property, her disqualification will not be required.

  
You state further that Regulation 18702.3(a)(3) appears to apply to decisions involving construction and improvements which will benefit property in which an official has an economic interest.  If you are referring to Regulation 18702.3(a)(2), we concur with your conclusion.  However, as stated above, the appropriate standard for determining the material financial effect of a decision on an official's real property located within 300 feet of a project which is the subject of a governmental decision is that of Regulation 18702.3(a)(1).  


At page 6 of our advice to the mayor, reference to Regulation 18702.3(a)(2) is included only for purposes of further clarification.  In any governmental decision involving the construction of improvements, this regulation must be taken into consideration.  If, however, the governmental decision does not involve the construction of improvements, the provisions of this regulation do not apply.  Accordingly, the provisions of Regulation 18702.3(a)(2) are inapplicable to the pending decisions regarding amendments to the general plan.

Councilmember Robert A. Buster


Councilmember Buster has economic interests in the greenbelt, an area of the city where all the parcels are five acres or larger.  The total population of the city is 226,505, of whom a mere 1,530 reside in the greenbelt.  In addition, the city covers an area of 49,308 acres, 5,200 of which are in the greenbelt.


At page 2 of your letter, you discuss the applicability of Regulation 18702.1 to decisions regarding the general plan and you conclude that the properties of Mayor Frizzel and Councilmember Buster "will be affected the same as all other properties in the particular land use category where they are located."  Your conclusion appears to refer to the standards of Regulation 18702.1(a)(3)(E) which clarify the provisions of Regulation 18702.1(a)(3)(A) as follows:


The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;....





Regulation 18702.1(a)(3)(A), emphasis added.


However, the provisions of Regulation 18702.1(a)(3) are inapplicable to Mayor Frizzel and Councilmember Buster.  As you correctly point out, Regulation 18702.1(a)(3) makes no reference to general plan revisions.  This is so because this regulation is applicable to governmental decisions involving the zoning or rezoning, annexation or deannexation, sale purchase or lease, or inclusion in or exclusion from the city of any real property in which public officials have an economic interest.  The pending decisions in the City of Riverside concern a revision of the city's general plan, not the zoning, annexation, purchase or sale of the real property of a public official.  The general plan amendment will affect the economic interests of the public officials indirectly, not directly as Regulation 18702.1(a)(3) contemplates.  Accordingly, whether or not other properties in the same category will be similarly affected is not the applicable test for determining exceptions to the general rule.


Moreover, Regulation 18702 provides that in order to determine if a decision's effect is material, it must first be determined if the official's economic interest is directly involved and the effect of the decision is material under Regulation 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material, under Section 18702.1, then it must be determined if the effect is material under Regulations 18702.2 through 18702.6.

Public Generally


When comparing the effect of a decision on an official's economic interest with the effect on the economic interests of other residents in the jurisdiction, the applicable test is that of Regulation 18703 which states in pertinent part:


A material financial effect of a governmental decision on an official's interests, as described in Government Code Section 87103, is distinguishable from its effect on the public generally unless the decision will affect the official's interest in substantially the same manner as it will affect all members of the public or a significant segment of the public.  Except as provided herein, an industry, trade or profession does not constitute a significant segment of the general public.


As we have advised Mayor Frizzel and Councilmember Buster, the public is the entire population of the city.  (In re Legan (1985) 9 FPPC Ops 1; In re Owen (1976) 2 FPPC Ops. 77; Jorgensen Advice Letter, No. A-90-017.)  It is possible that some decisions regarding a general plan amendment will affect the public officials in the same manner as other members of the public will be affected by the decisions.  For example, a decision to reduce the noise level throughout the city would affect the officials in the same manner as other residents of the city.  Conversely, a decision to change the permissible land uses in areas within 300 feet of the mayor's home will affect her interests in a manner which is distinguishable from the effect of the decision on persons residing at a greater distance from the affected areas.


Councilmember Buster has various economic interests in the greenbelt.  Among them is a 5-acre parcel of land.  A decision to allow for the subdivision of this parcel into smaller lots would have an economic effect on Councilmember Buster which is quite different from the effect of the decision on individuals residing outside the greenbelt who do not own 5-acre parcels available for subdivision.  Thus, although we concur that the proposed general plan revisions will affect the entire city, each individual decision will have a greater or lesser economic effect depending upon the proximity of the area affected to a person's economic interests.  If the economic interests of Mayor Frizzel or Councilmember Buster will be singularly affected, their disqualification is required.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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