




January 22, 1992

Karen A. O'Haire

Staff Counsel

State Water Resources Control Board

Paul R. Bonderson Building

901 P Street

Sacramento, CA 93812-0100






Re:
Your Request for Advice

Our File No. A-91-566    

Dear Ms. O'Haire:


This is in response to your letter requesting advice on behalf of Mr. Hank Abraham with respect to his responsibilities as a member of the California Regional Water Quality Control Board pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.  May Mr. Abraham, a member of the California Regional Water Quality Control Board, prepare drawings or submissions regarding Timber Harvest Plans to be used by a client in connection with a proceeding before the California Regional Water Quality Control Board?


2.  To what extent is Mr. Abraham permitted to contact staff of the California Regional Water Quality Control Board with regard to the client's proceeding before the agency?

CONCLUSIONS


1.  Mr. Abraham may prepare drawings or submissions regarding timber harvest plans to be used by a client in connection with a proceeding before the California Regional Water Quality Control Board.  


2.  Mr. Abraham is prohibited from direct oral or written contact with the California Regional Water Quality Control Board with regard to the timber harvest plan except for necessary contact with agency staff.  "Necessary contact" has been interpreted to permit the official only to respond to questions from the staff of the agency concerning the submissions or plans.  

FACTS


Mr. Abraham is a board member of the California Regional Water Quality Control Board (the "board"), Central Valley Region, and a registered professional forester licensed by the California Department of Forestry and Fire Protection.


According to the information provided by Mr. Abraham, to practice as a professional forester in California persons must be licensed by the State Board of Forestry.  One function Mr. Abraham performs as a professional forester is the preparation of timber harvest plans (the "plan"), required by statute.  The plan may only be completed by a registered professional forester and must comply with the forest practice rules of the State of California in its development, submission, and procedures of inter-agency review and pre-harvest inspection.  


The plan generally requires considerable experience in on-site studies and engineering work.  In preparing the plan, the professional forester uses his knowledge of silviculture, forest soils, and other influences (such as fire control erosion and water quality).  In addition, the professional forester must be able to perform actual measurements of the land and timber stands, locate and layout access roads and landings and other appurtenant facilities.


The pre-harvest inspection is held on the site of the plan.  During the pre-harvest inspection, questions regarding exact intent and proposed means of road construction and timber harvest methods and layout are discussed and answered.  Where more than nominal damage is expected, measures to minimize and mitigate such damage, if not already included in the plan by the professional forester, are suggested and discussed to a conclusion by those attending.  

ANALYSIS

Participation in a Governmental Decision


Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As a member of the California Regional Water Quality Control Board, Mr. Abraham is a "public official" as defined in the Act.  (Section 82048.)  Thus, he may not make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he has a financial interest.  


Section 87103 provides that Mr. Abraham has an economic interest in any decision which will have a reasonably foreseeable, material financial effect on:  (1) Mr. Abraham; (2) his immediate family; (3) any business entity in which he has an investment worth $1,000 or more, or in which he is a director, officer, partner, trustee, employee, or holds any position of management; (4) any real property in which he has an interest worth $1,000 or more; (5) and any source of $250 or more in income and gifts.  


You have asked whether Mr. Abraham may prepare drawings or submissions regarding timber harvest plans to be used by a client in connection with a proceeding before the California Regional Water Quality Control Board.  Clearly, as discussed above, Mr. Abraham would not be able to make, participate in making or in any way attempt to use his official position to influence a governmental decision relating to his own plans or his client's project.  (See, Nelson Advice Letter, No. I-91-443.)  


However, Regulation 18700.1(b) provides:


[A]n official is not attempting to use his or her official position to influence a governmental decision ... if the official:

* * *


(4)  Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client's proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official.





(Emphasis added.)


The basis for the exception was set forth in the staff memorandum submitted to the Commission in connection with the exception.  The memorandum stated:


The cities were basically concerned about limitations on the professional activities of planning commissioners and city councilmembers who are architects and engineers.  There was general agreement that planning commissioner/architects should not actually represent clients before the planning commission.  It was also agreed that such architects and engineers should be able to prepare the drawings and plans for clients, even though the drawings and the plans would have to be submitted to the planning commission.  There seemed to be general consensus among the city attorneys that this exception is necessary in order to allow the local architects and engineers to continue to practice their profession when they act as planning commissioners or councilmembers  


We see no reason to distinguish timber harvest plans or professional foresters from the  of this exception.  The plan as required in Public Resources Code Section 4582 appears to be the type of technical plan that the exception was intended to encompass.  Public Resources Code Section 4582 provides: 


The timber harvesting plan shall be filed with the department in writing by a person who owns, leases, or otherwise controls or operates on all or any portion timberland and who plans to harvest the timber thereon.  If the person who files the plan is not the owner of the timberland, the person filing the plan shall notify the timberland owner by certified mail that the plan has been submitted and shall certify that mailing to the department.  The plan shall be a public record and shall include all of the following information:



(a)  The name and address of the timber owner.


(b)  The name and address of the timber operator.


(c)  A description of the land on which the work is proposed to be done, including a United States Geological Survey quadrangle map or equivalent indicating the location of all streams, the location of all proposed and existing logging truck roads, and indicating boundaries of all site I classification timberlands to be stocked in accordance with subdivision (b) Section 4561 and any other site classifications if the board establishes specific minimum stocking standards for other site classifications.


(d)  A description of the silvicultural methods to be applied, including the type of logging equipment to be used.


(e)  An outline of the methods to be used to avoid excessive accelerated erosion from timber operations to be conducted within the proximity of a stream.


(f)  Special provisions, if any, to protect any unique area within the area of timber operations.


(g)  The expected dates of commencement and completion of timber operations.


(h)  A certification by the registered professional forester preparing the plan that he or she or a designee has personally inspected the plan area.


(i)  Any other information the board provides by regulation to meet its rules and the standards of this chapter.


Consequently, Mr. Abraham may prepare drawings or submissions of an architectural, engineering or similar nature, including timber harvest plans, to be used by a client in connection with a proceeding before his own agency.

Necessary Contact with Staff within the Meaning of Regulation 18700.1

