




June 12, 1992

Maurice F. O'Shea

City Attorney

City of Hawaiian Gardens

21815 Pioneer Blvd.

Hawaiian Gardens, CA  90716






Re:  Request for Informal Advice







Our File No. A-91-570

Dear Mr. O'Shea:


You have requested further advice as a follow-up to Letter No. I-90-593, attached and incorporated herein.  As we discussed on February 26 and March 6, 1992, Letter No. I-90-593 thoroughly addressed all the issues and your concerns.  However, as informal assistance, the letter did not render immunity.


You then wrote our office with further information regarding the Foundation and the Civic League and requested formal assistance.  You also sent a facsimile on January 31 and May 12, 1992, with additional facts.  The following advice incorporates by reference the facts, analysis and conclusions reached in Letter No. I-90-593; the new facts are added.


This letter only addresses conflict-of-interest issues under the Political Reform Act (the "Act").   We do not have jurisdiction over any other provisions of law, such as Government Code Section 1090 or incompatible offices or activities.

QUESTION


Does a donation from the Foundation to the Civic League present a conflict of interest for the city councilmembers who also serve as the board of directors of the Civic League?

CONCLUSION


A donation from the Foundation to the Civic League does not present a conflict of interest for the city councilmembers who also serve as the board of directors of the Civic League as long as the donation is made solely to the Civic League and not to any individual board member.  However, based on your facts, it appears that the Civic League functions as a local government agency.  Therefore, the conflict-of-interest provisions also apply to the city councilmembers in their capacity as directors of the Civic League.

FACTS


The Civic League is a non-profit charitable corporation, with status as a 501(c)(3) under the Internal Revenue Code.  The Civic League was established pursuant to direction of the city council in order to promote various civic, cultural, business and recreational activities in the city.


As set forth in the by-laws, the officers and members of the board of directors of the Civic League are also the members of the city council.  The city council also sits as the redevelopment agency.  The Civic League does not pay any compensation to any of the officers and members of the board of directors. 


Your letter states the following facts:  None of the funding for the Civic League is derived from any government agency.  None of the principal purposes for which the Civic League was formed or presently functions is either to provide services or to undertake obligations that public agencies are legally authorized to perform.  Additionally, the Civic League is not treated as a public entity by any other statutory provisions.  The Civic League functions neither as a local government agency under Section 82401 nor as a business entity under Section 82005.


The Irving I. Moskowitz Foundation (the "Foundation") was established as a non-profit charitable 501(c)(3) corporation by Mr. Irving Moskowitz, who serves as its chairman.  Mr. Moskowitz and his wife are the general partners of a limited partnership (CGGHCO) which owns a substantial amount of property in the city.  CGGHCO contemplates development of large portions of its property and intends to request zoning changes, conditional use permits and variances, which must be approved by the city council.


The Foundation is considering making a donation in excess of $100,000 to the Civic League.

ANALYSIS


Letter No. I-90-593 gave a very thorough analysis regarding a donation by the Foundation to the Civic League and concluded that if the Civic League functions as a local government agency as defined in the Act, the conflict-of-interest provisions of the Act would apply to the city councilmembers in their capacity as directors of the Civic League.


The letter also enumerated the four criteria set forth in In re Siegel (1977) 3 FPPC Ops. 62 to determine if the Civic League is a local government agency.  Our analysis of these criteria is as follows:

1.  Whether the impetus for formation of the entity originated with a government agency:


The Civic League was incorporated at the direction of the city council.  This criterion is met since the impetus for formation originated and was directed by the city council.

2.  Whether the entity is substantially funded by, or its primary source of funds, is a government agency:


First year staffing for the Civic League was handled by a member of the Department of Community Services, who acted as the Department Liaison/Organization Administrator.  Additional staff positions, if needed, were to be filled by key community volunteers, recruited by the Department Volunteer Program.  Both the Department of Community Services and the Department Volunteer Program are public agencies.

3.  Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed:


At the direction of the city council, the Civic League was incorporated to promote various civic, cultural, business and recreational activities in the city.  The main purpose of the league is to do fundraising and to administer the funds for its various programs.


The board of directors of the Civic League is comprised solely of the city councilmembers.  Each director holds office concurrent with his/her term on the city council.  The chief executive officer of the Civic League is the city administrator; the secretary of the Civic League is the city clerk; the treasurer of the Civic League is the city treasurer.  Each officer serves concurrently with his/her term of service to the city.


It is not unusual for a governmental entity to form boards or commissions to promote the programs or attributes of the city, county or state the entity represents.  This fact, as well as the make-up of the Civic League board and management, supports a conclusion that the Civic League is an entity whose purpose is to perform a traditional public service.

4.  Whether the entity is treated as a public entity by other statutory provisions:


The by-laws state that all meetings of the board of directors shall be noticed and conducted in compliance with the Brown Act.


It appears that factors 1,3 and 4 of the Siegel criteria have been met and the Civic League qualifies as a local governmental entity.  (It is not necessary that all four factors in Siegel are met.)  Therefore, it is necessary for the Civic League to adopt a conflict of interest code.  The city councilmembers, in their capacity as directors of the Civic League, are also subject to the disclosure and disqualification provisions of the Act.


The Civic League may accept a donation from the Foundation; the donation must be to the Civic League and not to any individual board member.  As long as the donation is made to the Civic League, the donor does not become an economic interest of a board member.  Please see Letter No. I-90-593, which discusses the Stone Opinion and the process in which a gift is made to a public entity.


I trust this letter has answered your question.






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division

JS:aa

Enclosure

