




February 5, 1992

Richard R. Rudnansky

City Attorney   

City of Petaluma

11 English Street

P.O. Box 61

Petaluma, CA  94953






Re:
Your Request for Advice             


Our File No. A-92-036

Dear Mr. Rudnansky:


This is in response to your letter requesting advice on behalf of Petaluma Mayor M. Patricia Hilligoss, City Councilmembers Brian Sobel, Jack W. Cavanagh and Michael Davis, and City Manager John Scharer, regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, any Commission advice is necessarily dependent on the accuracy and completeness of the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Mayor Hilligoss and City Manager Scharer participate in decisions which may materially financially affect Envirotech Operating Systems, Inc., a wholly owned subsidiary of Wheelabrator Technologies, Inc., where both Mayor Hilligoss and City Manager Scharer formerly owned stock in Wheelabrator's parent corporation, Waste Management, Inc.?


2.  May Councilmembers Sobel, Cavanagh and Davis participate in decisions which may materially financially affect Envirotech Operating Systems, Inc., a wholly owned subsidiary of Wheelabrator Technologies, Inc., where all the councilmembers have received contributions from Wheelabrator's parent corporation, Waste Management, Inc.?

CONCLUSIONS


1.  Dividends paid to Mayor Hilligoss and City Manager Scharer on a security which is registered with the Securities and Exchange Commission are not income.  Proceeds from the sale of securities registered with the Securities and Exchange Commission are not income so long as (1)  Mayor Hilligoss and City Manager Scharer sold the securities on a stock exchange, and (2)  Mayor Hilligoss and City Manager Scharer do not know or have reason to know the identity of the purchaser.


Absent some other economic interest in Waste Management, Inc. or its subsidiaries, Mayor Hilligoss and City Manager Scharer may participate in decisions which may materially financially affect Waste Management, Inc. or its subsidiaries?


2.  Absent an economic interest in Waste Management, Inc. or its subsidiaries, Councilmembers Sobel, Cavanagh and Davis may participate in decisions of the Petaluma City Council which may materially financially affect Waste Management, Inc. despite having received contributions from Waste Management, Inc.  Campaign contributions are expressly excluded from the definition of "income" and therefore do not constitute an economic interest as set forth in the Act.

FACTS


For the past 13 years Envirotech Operating Systems, Inc. ("Envirotech") has operated the city sewer plant pursuant to a service contract.  In 1988, the city determined that a new plant would be needed and negotiations were entered into with Envirotech to take on the project.  


In 1991 the city approved a Memorandum of Understanding ("memorandum") between the city and Envirotech.  Pursuant to the memorandum, the city would negotiate with Envirotech for 18 months with respect to the proposal to design, build, own and operate the plant.  You stated that the estimates for the construction of the plant projected a $15-$20 million dollar cost.


You anticipate that further negotiations will be necessary between the city and Envirotech concerning revisions of the memorandum.  You also anticipate that the revised memorandum will be brought to the city council for approval.  Finally, if all the procedural requirements are met concerning the memorandum, you anticipate that the city will need to negotiate a service agreement with Envirotech and conduct hearings on environmental and land use issues with respect to the project.  All these issues will ultimately be considered by the city council.


You have become concerned that some of the officials in question may have a conflict of interest with respect to the proceedings.  Envirotech is wholly owned by another corporation, Wheelabrator Technologies, Inc. ("Wheelabrator").  Waste Management, Inc. ("Waste Management") is the majority owner of Wheelabrator.  Mayor Hilligoss owned 100 shares of stock in Waste Management with a value of approximately $3,700.  City Manager Scharer owned 130 shares of Waste Management stock with a value of approximately $4,800.  Each has received stock dividends from the stock ($44 and $57 per year, respectively).  In April 1991, both Mayor Hilligoss and City Manager Scharer sold all of their Waste Management stock on the open market.


In addition, Councilmembers Sobel, Cavanagh and Davis have all received contributions from Wheelabrator's parent corporation, Waste Management.

ANALYSIS


Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Each of the various officials for which you request advice are "public officials" as defined in the Act.  (Section 82048.)  Thus, each is prohibited from using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(a) and (c).


Both Mayor Hilligoss and City Manager Scharer formerly owned stock in Waste Management valued at more then $1,000.  However, with the sale of their stock in April, 1991, they no longer have an investment interest in Waste Management pursuant to Section 87103(a).  You stated that Mayor Hilligoss and City Manager Scharer received dividends on the stock.  In addition, upon the sale of the stock, the two officials received proceeds.  Moreover, Councilmembers Sobel, Cavanagh and Davis have received campaign contributions from a corporation affiliated with Envirotech.  


If these payments are income, the officials would have an economic interest in the source of the payments.  However, Section 82030(b) provides:


(b)  "Income" also does not include:



(1)  Campaign contributions required to be reported under Chapter 4 (commencing with Section 84100).

* * *


(5)  Dividends, interest, or any other return on a security which is registered with the Securities and Exchange Commission of the United States government or a commodity future registered with the Commodity Futures Trading Commission of the United States government, except proceeds from the sale of these securities and commodities futures.

* * *


(12)  Proceeds from the sale of securities registered with the Securities and Exchange Commission of the United States government or from the sale of commodities futures registered with the Commodity Futures Trading Commission of the United States government if the filer sells the securities or the commodities futures on a stock or commodities exchange and does not know or have reason to know the identity of the purchaser.


Thus, pursuant to Section 82030(b)(1), campaign contributions are expressly exempted from the definition of "income."  (Eymil Advice Letter, No. A-86-025.)  In addition, if the stock owned by the mayor and city manager was registered with the Securities and Exchange Commission, Section 82030(b) provides that the definition of "income" does not include:  (1)  dividends, interest, or any other return on a security, or, (2)  the proceeds from the sale of securities on a stock or commodities exchange if the official sold it and does not know or have reason to know the identity of the purchaser.  


You have not discussed any other economic link between the officials and the corporations in question.  Consequently, absent some other economic links to the corporations, the mayor, the councilmembers and the city manager may participate in decisions concerning Waste Management and its subsidiaries.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

