




February 25, 1992

Robert D. Winston

Mt. Shasta City Attorney

Kirsher, Winston and Boston

205 N. Mt. Shasta Blvd., Suite 400

Mt. Shasta, CA  96067






Re:
Your Request for Advice


Our File No. A-92-067

Dear Mr. Winston:       


This is in response to your letter requesting advice on behalf of Mt. Shasta City Councilmember Harold Sponsler regarding the councilmember's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Councilmember Sponsler participate in Mt. Shasta City Council decisions concerning a proposed median strip on a street in front of a business owned by a source of income, J & A Food Service, Inc.?  

CONCLUSION


Councilmember Sponsler may participate in Mt. Shasta City Council decisions concerning a proposed median strip on a street in front of a business owned by J & A Food Service, Inc., so long as the decision will not foreseeably and materially financially affect J & A Food Service, Inc.  Even if the decision will have a material financial effect on J & A Food Service, Inc., the councilmember may participate if the exception in Section 87103.5 applies.

FACTS


Councilmember Sponsler, in addition to his membership on the Mt. Shasta City Council, operates a nursery and florist business in the City of Mt. Shasta.  One of the councilmember's customers is J & A Food Service, Inc. ("J & A Food").  During the past 12 months, J & A Food has been a source of income to the councilmember's business in excess of $250.00.  


The city council is currently dealing with various aspects of the city's general plan.  One proposal currently in the city's general plan and partially funded in the city's budget is a proposed median strip on a street that runs in front of a Burger King restaurant, which is owned and operated by J & A Food.  You stated that J & A Food did not propose the median strip, although the median strip could affect traffic to and around the Burger King restaurant.  In addition, you stated that J & A Food had been in litigation with nearby residents and that a settlement had been reached, in part, based on the proposed median.  


At the current time, the city council is considering eliminating the proposed median strip from the general plan, because the city is concerned that the median strip could create a dangerous condition.  Proponents of the median strip have contacted Councilmember Sponsler and stated that his financial dealings with J & A Food is a disqualifying interest with respect to the decision.

ANALYSIS

Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


You stated that Councilmember Sponsler owns a nursery and florist business in the jurisdiction.  Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Tracy Advice Letter, No. I-91-083.)  J & A Food has provided over $250 to the councilmember's business and, pursuant to Section 82030, to the councilmember personally.  Consequently, the councilmember may not participate in any decision which will have a foreseeable material financial effect on J & A Food.  


However, Section 87103.5 provides a limited exception to the conflict-of-interest laws for income received from retail sales of goods or services.  Where the retail customers of a business constitute a significant segment of the public generally, and the amount of income received by the business from the customer is not distinguishable from the amount of income received from the business' other retail customers, the exception provides that the income from the customer may be disregarded for conflict-of-interest purposes.  


Regulation 18703.5 which interprets Section 87103.5 provides in a pertinent part:


(a)  For purposes of Government Code Section 87103.5, the retail customers of a business entity constitute a significant segment of the public generally if either of the following is true:



(1)  The retail customers of the business entity during the preceding 12 months are sufficient in number to equal 10 percent or more of the population or households of the jurisdiction; or


(2)  The retail customers of the business entity during the preceding 12 months number at least ten thousand.


For purposes of this subdivision, a customer of a retail business entity is each separate and distinct purchaser of goods or services, whether an individual, household, business or other entity.  If records are not maintained by customer name, a good faith estimate shall be made to determine what percentage of sales transactions represent multiple transactions by repeat customers.  The total number of sales transactions shall then be reduced by the estimated percentage of repeat customers to yield the number of customers for purposes of applying this subdivision.


(b)  For purposes of Government Code Section 87103.5, the amount of income received by a business entity from a retail customer is not distinguishable from the amount of income received from its other retail customers if the amount spent by the customer in question during the preceding 12 months is less than one-tenth of l percent of the gross sales revenues of the retail business entity for the preceding fiscal year.


Thus, the threshold requirement of the exception is that the retail customers of the official's business over the preceding 12 months constitute 10 percent or more of the population or households in the jurisdiction or number at least 10,000.  You have not provided information pertaining to the potential application of the exception, therefore we can only provide this general outline.  However, if the exception does apply, the councilmember will not have a conflict of interest.

Foreseeable Material Financial Effects on Economic Interests


If the councilmember has received income from J & A Food which is not exempted pursuant to Section 87103.5, the councilmember may not make, participate in making, or otherwise use his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect on J & A Food.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is substantially likely that any alteration to the traffic flow in front of the restaurant will have an effect on the profits of the business.


However, the effect on the councilmember's economic interest must be material in order to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income is directly before the city council as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on the source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)  Thus, if J & A Food is the applicant with respect to the decision in question, the decision is deemed to have a material financial effect on the councilmember's economic interest and Councilmember Sponsler may not participate in the decision.  


You clarified in our telephone conversation of February 4, 1992, that the proposal for the street median did not originate with J & A Food, but was part of the city's general plan.  Thus, it does not appear that J & A Food is directly involved in the decision.


However, the councilmember will still have a conflict of interest if the decision will have an indirect financial effect on J & A Food which is material.  Regulation 18702.2 provides that the test for materiality depends on the financial size of the business entity.  Regulation 18702.2 provides different thresholds of materiality for the following:


1.  Business entities listed on the New York Stock Exchange or the American Stock Exchange, or business entities on the Fortune Magazine Directory of the 500 largest U. S. industrial corporations or the 500 largest U. S. nonindustrial corporations.  (Regulation 18702.2(a) and (d).)


2.  Business entities listed on the National Association of Securities Dealers National Market List or any business entity with net tangible assets of at least $18,000,000 and pre-tax income for the last fiscal year of at least $2,500,000.  (Regulation 18702.2(b) and (e).)


3.  Business entities not fitting the requirements of (a) or (b) but which are listed on the Pacific Stock Exchange or qualify for public sale in California and are listed on the Eligible Securities List maintained by the California Department of Corporations.  Or, business entities with net tangible assets of at least $4,000,000, and had pre-tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000.  (Regulation 18702.2(c) and (f).)


4.  For any smaller business entity not covered in one of the categories set forth above, Regulation 18702.2(g) governs.  Specifically, Regulation 18702.2(g) provides that the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, if the decisions will affect the gross revenues of J & A Food by $10,000 or more for a fiscal year, or the value of J & A Food's assets or liabilities by $10,000 or more, the councilmember cannot participate.  Moreover, if the decision will result in J & A Food incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, the councilmember cannot participate.  


As stated above, it is foreseeable that any changes to the street that runs past the restaurant will have a foreseeable financial effect on the restaurant, and it's owner, J & A Food.  We cannot determine the magnitude of the financial effect that will be caused by the decision on the street median strip, we must leave this factual determination to you and the councilmember within the parameters of Regulation 18702.2.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,

