NOTICE:  This letter was SUPERSEDED by Mehnert Advice Letter, 

No. I-12-102, to the extent that it is inconsistent with the assistance provided herein.






June 12, 1992

Lloyd Harmon, Jr.

San Diego County Counsel

1600 Pacific Highway #355

San Diego, CA  92101






Re:  Request for Informal Assistance







Our File No. I-92-84

Dear Mr. Harmon:


This is in reply to a request for advice from the 1991-92 San Diego County Grand Jury regarding the conflict-of-interest provisions of the Political Reform Act ("the Act").   Since the request is directed at the activities of members of the San Diego County planning and sponsor groups, we have directed our analysis to your office and provided a copy to the San Diego County Grand Jury.  As noted in our analysis below, our conclusions are based solely upon the information provided to us by the San Diego County Grand Jury.  If there is additional information that you believe is pertinent to our analysis, we will consider it.  Also, since this request is general in nature, we treat it as one for informal assistance pursuant to Regulation 18329, subdivisions (b)(8) and (c). 

QUESTION


Are the planning and sponsor groups of San Diego County considered "local government agencies" under the Act?  If so, are the members of the planning and sponsor groups considered "public officials" who are subject to the disclosure and disqualification provisions of the Act?

CONCLUSION


The planning and sponsor groups are considered local government agencies under the Act.  It also appears that the members of the planning and sponsor groups are public officials, who have disclosure and disqualification requirements under the Act.

FACTS


The Board of Supervisors of San Diego County has adopted Policies I-1 and I-1A, which cover the formation, purposes and functions of the planning and sponsor groups ("group"), which work with the county agencies on planning and land use matters.  The groups act in an advisory capacity to the Director of Planning, the Planning and Environmental Review Board, the Board of Planning and Zoning Appeals, the Zoning Administrator, the Planning Commission, the Board of Supervisors and others involved in the county planning process.  The Board of Supervisors has provided that:


(1)  Members of sponsor groups are appointed by the Board of Supervisors.  The members may then stand for election as members of a planning group, thus ending their sponsor group status.  Members of planning groups are elected in elections conducted at public expense (page 2 of Policy I-1).  Members serve a four-year term (page 3 of Policy I-1);

(2)  Members of sponsor and planning groups must file financial disclosure statements such as are required of public officials on forms prescribed by the FPPC (page 4 of Policy I-1);

(3)  Conduct and operation of the sponsor and planning groups is governed by the Brown Act (page 5 of Policy I-1);

(4)  Members of sponsor and planning groups are mandated to disqualify themselves from participating in actions on matters in which they have conflicts of interest (Disqualification, page 6 of Policy I-1);

(5)  County staff is available to assist and carry out the work of the planning and sponsor groups (page 8 of Policy 

I-1);

(6)  Public funds are budgeted to cover the work of the planning and sponsor groups (page 8 of Policy I-1);

(7)  Though county staff may input recommendations, the planning groups approve the final form and content of proposed plans which they submit directly to the Board of Supervisors (Plan Formulation, page 9 of Policy I-1);

(8)  Planning and sponsor group members may receive legal defense and indemnification through the Office of County Counsel (page 7 of Policy I-1 and page 1 of Policy I-1A).


The Board of Supervisors has incorporated a specific provision in Policy I-1 that group members are not county officials (page 5 of Policy I-1).  

ANALYSIS


Section 87100 of the Act states:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


The two issues that arise are whether, under the facts presented, the planning and sponsor groups are "local government agencies" and whether the members of the planning and sponsor groups are "public officials."  If these groups are local government agencies and their members are public officials, the members are subject to the Act's conflict-of-interest provisions.


We first address the issue of whether the planning and sponsor groups are local government agencies.  Section 82041 defines "local government agency" to mean:

...a county, city or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.  


Based on the information provided by the Grand Jury, it appears that the planning and sponsor groups function as a department or agency under the general jurisdiction of San Diego County.  To assist in this type of analysis, we apply a four-part test to determine if an entity is a "local government agency."  (In re Siegel, (1977) 3 FPPC Ops. 62, and In re Leach, (1978) 4 FPPC Ops. 48.)   


In both opinions, the Commission applied the following four-part test:


1.  Whether the impetus for formation of the entity originated with a government agency:  


Generally, the first factor has been met where an entity is created by statute or ordinance, or by some official action of another local government agency.  The Board of Supervisors established the planning and sponsor groups by ordinance, in Policy I-1, which sets forth the policy and procedures for the establishment and operation of the groups.


2.  Whether the entity is substantially funded by, or its primary source of funds is, a government agency:  


In Siegel, the city was a certain, continuing source of capital to the corporation.  In San Diego, the Department of Planning and Land Use administers a budget which is used by the groups to cover authorized expenses.  The allocation of the budget among the various groups is reviewed annually.


3.  Whether one of the principal purposes for which it is formed is to provide services or undertake obligations which public agencies are legally authorized to perform and which, in fact, they traditionally have performed:


The groups have a working relationship with the county on planning and land use matters.  The staff prepares draft goals and policies subsequent to the preliminary plan.  The groups review and revise the staff's goals and policies and approve a draft set of goals for publication.  Acceptance of the final draft goals and policies is by a majority vote of the authorized group membership.


Staff then prepares a preliminary plan and the staff proposals may be revised by the planning group.  A revised preliminary plan (proposed plan) is then prepared and approved by the planning group.  The proposed plan is presented to the Planning Commission and the Board of Supervisors.


4.  Whether the entity is treated as a public entity by other statutory provisions:


The final factor which is considered in evaluating its status under the Act is whether the entity is treated as a public entity by other provisions of law.  In this case, the conduct and operation of the groups is governed by the Brown Act.  In addition, group members are required to file financial disclosure statements on forms prescribed by the FPPC.  Policy I-1 sets forth both the disclosure categories and the requirements for disqualification pursuant to Section 87103.  Also, candidates for membership of a group are required to file campaign disclosure statements with the Registrar of Voters, pursuant to Chapter 4 of the Act.  Finally, group members may receive legal defense and indemnification through the Office of the County Counsel.


It appears that all four factors are met.  Accordingly, the planning and sponsor groups are deemed to be local government agencies under the Act, which must be designated in a conflict of interest code.  


We next address the issue of whether the planning and sponsor group members are public officials.  Regulation 18700(a)(1) states:


(a)  "Public official at any level of state or local government" means every natural person who is a member, officer, employee or consultant of a state or local government agency.



(1)  "Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:



(A)  It may make a final governmental decision;

