





March 19, 1992

Madeline J. Allen

Secretary to the Chief Justice

Supreme Court of California

303 Second St., South Tower

San Francisco, CA  94107







Re:  Your Request for Advice








Our File No. A-92-92

Dear Ms. Allen:


You have requested advice on behalf of Chief Justice Malcolm M. Lucas concerning the conflict of interest disclosure provisions of the Political Reform Act (the "Act").  

QUESTIONS


Is the Chief Justice required to disclose on his annual statement of economic interests (Form 721) travel and per diem expenses received from various agencies and organizations, including the State Justice Institute; the American Bar Association; the United States Information Agency; the Administrative Office of the United States Courts; the American Judicature Society; and the Association of Business Trial Lawyers.

CONCLUSION


Reimbursement and per diem received from any federal, state, or local government agency, or from a bona fide educational, academic, or charitable organization, for which the Chief Justice provided services of equal or greater value are not reportable under the Act.  


With regard to other types of entities or organizations, meals and reimbursement or advance for actual intrastate travel and for necessary accommodations received in connection with an event at which the Chief Justice made a speech or participated in a panel or seminar also are not reportable.  Reimbursement or advance for transportation outside California received from such entities must be disclosed on the Chief Justice's statement of economic interests.

FACTS


Chief Justice Malcolm M. Lucas is Chairman of the Board of the State Justice Institute.  During 1991, he traveled to various cities in the United States to preside over Board meetings for which the Institute paid travel costs and per diem.  Although the Institute is fully funded by the federal government, the State Justice Institute Act of 1984, which established the Institute as a private, nonprofit corporation, specifies that the Institute is not to be considered a department, agency, or instrumentality of the federal government.


The Chief Justice also received travel and per diem in connection with the following:


1.
Several out-of-state trips to attend meetings of the American Bar Association's Special Commission on Funding the Justice System, paid by the American Bar Association.


2.
Two educational programs conducted abroad on behalf of the United States State Department, paid by the United States Information Agency.


3.
Out-of-state travel to attend the Judicial Conference Committee on State-Federal Judicial Relationships, paid by the Administrative Office of the United States Courts.


4.
A trip to Seattle, Washington, to address the American Judicature Society and the National Conference of Bar Presidents, paid by the American Judicature Society.


5.
Attendance at the Association of Business Trial Lawyers' Annual Seminar at Pebble Beach, paid by the Association of Business Trial Lawyers.  You indicated to me by telephone on February 11, 1992, that the Chief Justice was a speaker at the seminar.

ANALYSIS


The Act requires state and local public officials, including judges, to file annual reports disclosing certain personal financial interests, including the receipt of income and gifts.  (Sections 87200-87210.)  The term "income" is defined, in part, as:


...a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, including any gift of food or beverage, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse....  "Income" other than a gift, does not include income received from any source outside the jurisdiction and not doing business within the jurisdiction, not planning to do business within the jurisdiction, or not having done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.


(b)
"Income" also does not include:


...(2)  Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization....






Section 82030.






(Emphasis added.)


The term "gift" is defined, in part, as:


...any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.







Section 82028(a).


Therefore, travel costs and per diem received by a public official for which the official has provided services of equal or greater value are "income."  Travel costs and per diem received for which the official has not provided services of equal or greater value are "gifts."  If the travel costs and per diem paid by the United States Information Agency and the Administrative Office of the United States Courts can be classified as "income," the Chief Justice is not required to report them pursuant to the exception provided in Section 82030(b)(2) for income from state, local, or federal government agencies.  


With regard to the the State Justice Institute, Section 10702(e) of the State Justice Institute Act of 1984 provides:


The Institute, and any program assisted by the Institute, shall be eligible to be treated as an organization described in section 170(c)(2)(B) of title 26 and as an organization described in section 501(c)(3) of title 26 which is exempt from taxation under section 501(a) of title 26.  If such treatments are conferred in accordance with the provisions of title 26, the Institute, and programs assisted by the Institute, shall be subject to all provisions of title 26 relevant to the conduct of organizations exempt from taxation.






42 USC Section 10702(e).


Therefore, if the Chief Justice provided equal or greater consideration for the payments received, travel costs and per diem provided by the Institute also appear to fall within the exception provided in Section 82030(b)(2).


With regard to travel costs and per diem paid by the other entities or organizations, the Commission also has established the following exception for disclosure of certain travel payments received by public officials:


...free admission, food, beverages and similar nominal benefits provided to a filer at an event at which he or she speaks, participates in a panel or seminar or performs a similar service, and reimbursement or advance for actual intrastate travel and for necessary accommodations provided directly in connection with the event are not payments and need not be reported by the filer.






Regulation 18728. 






(Emphasis added.)


With regard to the meetings conducted by the American Bar Association, it appears that all travel costs and per diem paid by the Association are reportable.  Because the meetings were held outside California and you have not indicated that the Chief Justice made a speech, participated in a panel or seminar or provided a similar service, the exception set out in Regulation 18728 is not applicable.


With regard to the American Judicature Society, you have indicated that the Chief Justice made a speech at the event. Therefore, free admission, food, beverages and similar nominal benefits provided to him at the event and necessary accommodations provided directly in connection with the event are not reportable.  However, because the event took place outside California, the exception for transportation costs provided in Regulation 18728 is not applicable.  Therefore, the Chief Justice must disclose the transportation costs as income or gifts.  Travel, meals and necessary accommodations provided by the Association of Business Trial Lawyers directly in connection with the Chief Justice's speech at the Association's annual seminar at Pebble Beach are not reportable pursuant to Regulation 18728.


Reportable travel costs and per diem may be disclosed on Schedule D-1 (Income--Travel Payments, Advances, Reimbursements) of Form 721 or they may be disclosed as income on Schedule D or as gifts on Schedule F, whichever is appropriate. 


If you have additional questions or need additional information, please contact me at (916) 322-5662.







Sincerely,







Scott Hallabrin







Acting General Counsel







By:
Carla Wardlow

