




March 31, 1992

Robert D. Hansen, Esq.

661 Pamlar Avenue

San Jose, CA  95128






RE:  Your Request for Informal Assistance







Our File No. I-92-103

Dear Mr. Hansen:


This is in response to your letter requesting advice concerning the campaign provisions of the Political Reform Act (the "Act").  Since your questions are general in nature and you have not named the candidate on whose behalf you have requested this advice, we can only provide the following informal responses to your questions pursuant to Regulation 18329(c)(4).

QUESTIONS


1.  Has the Commission defined the term "bona fide business judgment" that all or part of a debt is uncollectable when determining whether or not a creditor has made a contribution at the time the creditor reduces or forgives all or part of the debt owed by a committee?


2.  What are the filing obligations of a committee when a creditor reduces or forgives an outstanding bill based on a "bona fide business judgment" that all or part of the debt is uncollectable?


3.  What is the constitutionality of contribution limits for campaigns governed by California law in general, as well as the constitutionality of a local jurisdiction's campaign contribution limits?
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CONCLUSIONS


l.  The term "bona fide business judgment" is not defined by statute or regulation.  However, the Commission has previously advised that reasonable efforts must be made to collect the debt, and the forgiveness or reduction of the debt must be applied in the same manner as for all other clients who have not paid their bills.  


2.  If the decision to forgive the debt is a product of a bona fide business judgment that the debt is uncollectable, the portion of the debt which is forgiven will not be a "contribution."  A candidate's committee will report the transaction on Schedule F ("Accrued Expenses") of Form 490 as follows:


--
Enter the creditor's name and address under "Name



and Address of Payee, Creditor, or Recipient of



Contribution" column.


--
Indicate that the debt was forgiven or reduced in



the "Description of Outstanding Payment" column.


--
Show the amount forgiven or the amount of reduction 



as a negative figure in the "Amount Accrued" column.



This amount will be deducted from total accrued



expenses.  You will not enter this amount on 



Schedule E.


3.
The Commission does have the authority to determine

the constitutionality of campaign contribution limits.  



FACTS


You represent an unsuccessful candidate for mayor of the City of San Jose.  The candidate formed a controlled committee for the 1990 June election.  Many hundreds of thousands of dollars were raised during the course of the campaign and there remain accrued expenses from the primary election that are still outstanding.  The City of San Jose is a charter city under California law and has enacted a municipal ordinance limiting contributions to a mayoral candidate to no more than $500 in any fiscal year from any one individual.  The committee still exists today but it is for the most part inactive and unable to retire the 1990 campaign debt.  
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ANALYSIS


The term "contribution" includes a "payment...execept to the extent that full and adequate consideration is received unless it is clear from the surrounding circumstances that it is not made for political purposes."  (Section 82015.)  The term "payment" includes the "rendering of money, property, services or anything else of value, whether tangible or intangible."  (Section 82044.)   The Commission has previously advised that candidates and committees whose debts are reduced would not be receiving contributions so long as:


l.  decision to reduce the debts is a product of a bona fide business judgment that the debts are uncollectable, 

2.  the assessment and reduction of fees is applied in a standard manner to all clients who have not paid their bills at the end of the year, and 

3.  reasonable efforts have been made by the creditors to collect the debts.  


(See Lowell Advice Letter, No. A-89-702; Steinberg 



 Advice Letter, No. A-86-344, copies enclosed.)  

However, when circumstances suggest that the creditors intended to bestow a political benefit on the debtor or that reasonable steps were not taken to collect the debts, forgiveness of the debts will be considered a "contribution."


If you have any questions regarding this letter, please contact me at 9l6/322-5662.







Sincerely,







Scott Hallabrin







Acting General Counsel







By:  Mary Ann Kvasager








Political Reform Consultant  


Enclosure


                           


