




March 16, 1992

Scott H. Howard

City Attorney

613 E. Broadway, Suite 220

Glendale, CA  91206-4394






Re:  Your Request for Advice







Our File No. A-92-105

Dear Mr. Howard:


This letter is in response to your request for advice regarding the duties of Councilmember Larry Zarian under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


Do the conflict-of-interest provisions of the Act require Councilmember Zarian to disqualify himself from participating in governmental decisions regarding the proposed South Brand Boulevard specific plan which, when presented to the city council, would include a change of zone in the area of 710 South Central Avenue from C3 to CG-Commercial General?

CONCLUSION


The conflict-of-interest provisions of the Act require Councilmember Zarian to disqualify himself from participating in decisions which will have a reasonably foreseeable material financial effect on his economic interests unless the "public generally" exception applies.

FACTS


Councilmember Zarian is a one-third owner of a three story, 33,000 square feet office building owned by a general partnership.  The building is located at 710 South Central Avenue in the City of Glendale.  The structure is built to maximum height and lot coverage consistent with the current zoning which is C3.  The building was completed in August of 1991.  One third of the building is currently leased to the State of California under a five-year lease with a five-year option.  The rent for the ten-year period is fixed with the exception of a consumer price index adjustment.  The building has a useful life of approximately 30 years.


Currently, the planning division of the City of Glendale is preparing a proposed South Brand Boulevard specific plan which, when presented to the city council, would include a change of zone in the area of 710 South Central Avenue from C3 to CG-Commercial General.  Under the current zoning, the maximum height of any structure in a C3 zone is three stories or fifty feet above grade, whichever is less.  Under the proposed CG zone, the height, setback requirements, landscaping, lighting, and trash collection areas/facilities remain the same.  Differences between the current zoning and the proposed zoning are the requirements for screening and buffering the commercial uses in the proposed CG zone from adjacent residential zones and uses consisting of at least the following minimum standards:  (a) five-foot wide planters along interior property lines and a five-foot wide continuous landscaped area at any location where a parking area adjoins a parcel which is residentially zoned.  You have included a map of the proposed area with a reference to the councilmember's property for our review.


Within 300 feet of the 710 South Central property exist multi-family residential properties which remain the same under current zoning and the proposed zoning.  There is a small sliver of property, approximately 250 feet from 710 South Central, which will be rezoned to auto/office (CA/0) zone and C-3.  The only difference between the proposed CA/0 zone and the C-3 zone is the height limitations.  Buildings in the proposed CA/0 zone may be six stories in height.  However, the six-story height limit is tempered by a floor area ratio of 3.5 for auto uses and 2.5 for all other uses.  In essence, the use intensity is increased in the proposed zone only for auto uses and essentially remains the same for other uses as exist under the current C-3 zoning.


Within 2,500 feet of 710 South Central, a number of changes are proposed.  In a seven-lot area, the zone would change from C-3 to CS.  The new zoning would disallow auto and medical uses.  These uses are not currently in existence on the lots.  In a nine-lot area, the zone would change from residential multi-family to commercial neighborhood (C/N).  All the lots are currently developed.  In a six-lot area, the zone would change from residential multi-family to CA/0 parking, which would permit a parking lot structure in connection with an office use or full use for auto sales businesses.  These lots are currently fully developed.  Variances have been regularly granted by the zoning administrator over the years to allow the parking uses in that portion of the approximately 4,250 feet of specific plan area known as the multi-family residential district west of Brand Boulevard between Elk and Los Feliz.


After discussions with the senior planning officials, you have determined that with the exception of the sliver of property which will be rezoned from C-3 to CA/0, there will be no appreciable change within 300 feet of 710 South Central caused by the proposed specific plan.  Additionally, while there are a number of proposed changes within 2,500 feet of the 710 South Central property, these changes affect small numbers of lots in areas where existing auto businesses operate and where residential multi-family properties abut the commercial areas.  The specific plan is designed to assist the auto dealers.


The proposed zoning in these areas will allow for limited expanded commercial use within a narrow band of properties in the residential corridor.  The senior planners believe that these proposed changes are highly unlikely to have a material financial effect on the property at 710 South Central by changing the market value of the property by $10,000 or affecting the rental value of the property by $1,000 or more in a 12-month period.  This analysis is particularly applicable to property which was recently fully built out and has a 30-year useful life as an office building and cannot, with any economic feasibility, be substantially altered or changed.


As the city attorney for the City of Glendale, you seek our advice on behalf of Councilmember Larry Zarian who has authorized your request. 

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have an economic interest.  Councilmember Zarian is a public official.  (Section 82048.)


Section 87103 specifies that an official has a financial interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * * 


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater. 






Section 87103(a)-(d).

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:


(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.






Regulation 18700(c).


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1.) 


Accordingly, if it is reasonably foreseeable that the economic interests of Councilmember Zarian will be materially affected by a governmental decision, he must not only disqualify himself from participating in formal decisions of the city council which may affect such interests, but he must also abstain from attempting to influence such decisions by communicating with other members of the city council or with city staff regarding the decisions.

Economic Interests


Councilmember Zarian has a number of economic interests which must be examined in order to determine whether the conflict-of-interest provisions of the Act require him to disqualify himself from participating in governmental decisions regarding the proposed South Brand Boulevard specific plan.  These economic interests are as follows:  (1)  A one-third ownership interest in the property located at 710 South Central Avenue which, for purposes of our analysis, we assume to be worth more than $1,000; (2)  An interest in a business entity consisting of the partnership which owns this building;  and (3) An economic interest in each of the tenants in this building which has been a source of income to Councilmember Zarian of $250 in the twelve months preceding a governmental decision.  If it is reasonably foreseeably that any of these economic interests will be affected materially by the pending governmental decisions, the councilmember's disqualification will be required unless the "public generally" exception applies, as discussed below. 

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It is foreseeable that decisions regarding the proposed South Brand Boulevard specific plan will have an effect on Councilmember Zarian's economic interests.  Councilmember Zarian has an interest in real property located in the area.  The proposed changes will require landscaping and screening and buffering the commercial uses.  Additionally, property within 250 feet of this interest in real property will be rezoned from multi-family residential to auto/office.  It is reasonably foreseeable that these changes in the character of the area surrounding the building in which the councilmember has an economic interest will affect the value of the land.  Moreover, the projected changes might increase or decrease the value of rents and leases in the building thus having an economic effect on the councilmember's interest in the building.  Accordingly, if the effect of the proposed decisions will be material, Councilmember Zarian must disqualify himself from participating in such decisions.


You have not provided information regarding the partnership which owns the building or the tenants which occupy the building with the exception of the State of California which occupies one-third of the building.  To determine whether Councilmember Zarian must disqualify himself from participating in the proposed decisions, you must assess the reasonably foreseeable effect of the decisions on the partnership, on each tenant currently occupying the building which has been a source of $250 in income to the councilmember in the preceding twelve months, and on former tenants which have been sources of income of $250 to the councilmember in the twelve months preceding the decision even though they may no longer be occupying the building as tenants.

Materiality

