




April 1, 1992

David Cervantes

City Attorney

Kroll, Loeffler and Waggoner

611 Thirteenth Street

P.O. Box 3489

Modesto,  CA  95353-3489






Re:
Your Request for Informal Assistance





Our File No. I-92-129

Dear Mr. Cervantes:


This is in response to your letter requesting advice on behalf of Lathrop City Councilmember Steven McKee concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.

QUESTION


May Councilmember McKee participate as a member of a city council subcommittee created to lobby the state and other agencies concerning proposed regulation of the delta area in Lathrop, where Councilmember McKee owns property within the delta area?  

CONCLUSION


Councilmember McKee is prohibited from participation in city council decisions, or attempting to influence any decision before any state agency in his official capacity if the decisions will have a material financial effect on the councilmember's real property.

FACTS


Councilmember McKee has been selected to participate with the mayor as a member of a two-person subcommittee of the Lathrop City Council.  The subcommittee was created to lobby the state and other agencies concerning proposed regulation of the delta area.  The state has decided that current environmental laws do not fully protect the delta and is considering overriding local control of delta areas in local jurisdictions, including Lathrop.


You stated that nearly all the real property west of Interstate 5 is within the area defined as the delta by the state.  You also stated that Councilmember McKee owns undeveloped real property within this area.  Thus, any state restrictions on the development of the delta will necessarily restrict the councilmember's ability to develop his property.

ANALYSIS

Conflicts of Interest, Generally


The Act was adopted by the voters of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Participation in governmental decisions is broadly defined.  Participation includes voting, making an appointment, committing an agency to a course of action, entering into a contractual agreement on behalf of the agency, determining not to act, negotiating, advising or making recommendations to the decision-maker.  


In addition, where a public official has a conflict of interest, the official may not contact, appear before, or otherwise attempt to influence, any member, officer, employee or consultant of the official's agency or an agency appointed by or subject to the budgetary control of his or her agency with respect to the decision.  (Regulations 18700 and 18700.1(a).)  


Finally, the Act also prohibits public officials from influencing governmental agencies which are not within the official's agency's appointive or budgetary control if the official acts or purports to act on behalf of, or as the representative of, his or her agency.  Such actions include, but are not limited to the use of official stationery.  (Regulation 18700.1(c).)  

Financial Interests


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


As a Lathrop City Councilmember, Councilmember McKee is a public official.  (Section 82048.)  You stated that the councilmember owns undeveloped property in the jurisdiction.  We assume that the real property interest of the councilmember is greater than $1,000.  Thus, the councilmember's real property interest is a potentially disqualifying economic interest as set forth in Section 87103(b).  


However, Section 87103 specifies that a public official has a financial interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official's economic interest.  Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that the councilmember wishes to participate as a member of a subcommittee of the city council which will lobby the state with respect to state regulation of the Delta area in the jurisdiction.  You also stated that the councilmember owns property which is in the area potentially subject to the regulation.  Thus, it is foreseeable that the actions of the subcommittee, as well as the ultimate decisions by the state, will have a financial effect on his property.


The Commission has adopted guidelines to determine whether a foreseeable financial effect is material, depending on the specific circumstances of each decision.  The test to determine materiality differs depending on whether the property interest of the official is directly or indirectly affected by the decision.  


Regulation 18702.1(a)(3) provides in a pertinent part that the councilmember's real property is directly involved in a decision if:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local

governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;


(B)  The decision involves the issuance, denial or revocation of a license, permit or

other land use entitlement authorizing a specific use or uses of such property;


Since the decisions in question will determine how the councilmember's property will be used in the future, it appears that the decision will directly affect the councilmember's property.  Thus, the effect of the decision would be deemed material.  If the decision will have a material financial effect on the councilmember's interest, he may not participate in the decision, or influence the decision in his official capacity.

Exceptions


The Act provides two exceptions that may be applicable to your facts.  First, the councilmember may still participate in the decisions if the effect on the councilmember's property will not be distinguishable from the effect of the decision on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.) 


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official. (In re Legan (1985) 9 FPPC Ops. 1.)  Consequently, for the "public generally" exception to apply to this situation, the decision concerning the delta must affect a significant segment of the population of Lathrop in substantially the same manner as it would affect the councilmember.  Since we do not have specific numbers with respect to the application of either "public generally" exception to your jurisdiction, we are enclosing the Larsen Advice Letter, No. I-91-460 for your information.


In addition, Regulation 18700.1 provides that an otherwise disqualified official may appear in the same manner as any other member of the general public before his or her own agency in the course of its prescribed governmental function to represent his or her own personal interest in real property wholly owned by the official or members of the official's immediate family.  And, Regulation 18700.1(b)(2) provides that where a public official communicates with the general public or the press, the official is not attempting to use his or her official position to influence a governmental decision.  


Please note, this exception limits the councilmember's involvement to his own personal interests, and thus, care should be taken to clarify that the councilmember is not acting in any official capacity, nor appearing before the city council to represent any other person's interests.  (Larsen Advice Letter, No. A-87-151.)  Moreover, the councilmember must follow the procedures that any other member of the public must follow.  (Levinger Advice Letter, No. I-88-328.)  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

