




May 14, 1992

Katherine E. Stone

FREILICH, STONE, LEITNER & CARLISLE

Special Counsel to the City of Riverside 

The Wilshire Landmark, Suite 1230

Los Angeles, CA  90025-1518






Re:  Your Request for Advice







Our File No. A-92-133a

Dear Ms. Stone:


This letter is in response to your request for clarification of the advice previously provided to you regarding the duties and responsibilities of the mayor and councilmembers of the City of Riverside under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Though your request is general in nature and does not concern a specific decision pending before the city council, you may treat this letter as formal advice pursuant to Section 83114(b) to the extent your clients, the mayor and city councilmembers of Riverside, follow the guidelines set forth herein. 


You have previously requested our advice regarding this matter and we have responded to your inquiries.  You have submitted for our consideration the following materials:


1.  Correspondence between city representatives and our office.


2.  Letters from Mr. Roger Brown suggesting that the mayor and Councilmember Buster may have conflicts of interest which may prevent their participation in the general plan adoption.


3.  The City of Riverside draft general plan (3 volumes).


4.  A map showing the location of the real property interests of the mayor and the councilmembers and their wards ("districts").


5.  The Statements of Economic Interests of the mayor and of each councilmember for the 1991-1992 reporting period.


6.  A letter from an independent appraiser, Mr. Don Porterfield, and other documents from Mr. Porterfield establishing his credentials as an appraiser.


You state in your request for advice that the general plan revision covers the entire city and a portion of its sphere of influence.  It contains all the elements, maps, diagrams and other information required by law, including a land use diagram setting forth 25 categories of land use.  You indicate that the plan contains over 200 goals, policies and objectives, numerous suggested implementation measures and maps.  The city's basic land uses, however, are not significantly changed from the existing ones.  None of the basic land uses of the properties owned by the mayor or the councilmembers are changed.


You have advised us that because the City of Riverside is a chartered city, the zoning, which controls actual land uses, does not have to be consistent with the general plan.  You have also stated in your request for advice that this general plan revision does not authorize any development.  In this regard, you assert that it cannot be stated with any degree of certainty that any changes from existing uses that are shown on the plan will ever actually occur.  For example, one goal of the plan is "to provide two (2) acres of neighborhood parks per 1,000 residents."  This does not mean, however, that parks will actually be acquired.  The same is true of roads and other infrastructure improvements.  Prior to the construction of improvements, there must be funding, land acquisitions, environmental review, and other governmental decisions.


You also state in your request for advice that the effect of the general plan revision on the real property interests of the mayor and city councilmembers would only be the very general benefit of living in a well planned city.  This benefit would be shared by all city residents.  


You have delineated the procedures for consideration and adoption of the general plan revision as follows:


1.  By statute, "[t]he legislative body shall adopt or amend a general plan by resolution, which resolution shall be adopted by the affirmative vote of not less than a majority of the total membership of the legislative body."  (Section 65356.)  


2.  Prior to the vote on the resolution, there will be public hearings where city staff and consultants will explain the plan, members of the public will testify, and the mayor and councilmembers will have an opportunity to ask questions and present their views.


3.  If a change to the draft plan is proposed by a councilmember, (either on his or her own initiative or in response to public testimony) there may be a preliminary vote on that proposed change.


4.  If no changes are proposed, or after all proposed changes have been acted upon by preliminary votes, the entire plan will be adopted by one vote.


Based on your research and the information which you have provided to us, it is your opinion as well as that of other special counsel for the city, the city attorney, and Mr. Don Porterfield, an appraiser, that the general plan revision will not have a reasonably foreseeable material financial effect on the identified real property interests of the mayor and the councilmembers which is distinguishable from the financial effect of the decisions on the public generally.

QUESTIONS AND CONCLUSIONS

Question 1


Does your conclusion, based on the opinion by independent appraiser Don Porterfield you previously submitted to us, that it is not likely that the value of the real property interests of the mayor and the councilmembers will be materially affected by decisions regarding adoption of a general plan suffice as a good faith effort on the part of the mayor and the councilmembers to determine whether the general plan revision will have a material financial effect on the officials' real property interests situated in the jurisdiction of the city?

Conclusion


Assuming that Mr. Porterfield was qualified to determine the values of the real property in issue and determined, based on the Commission's materiality regulations, that the general plan decisions to be made will have no material financial effect on the officials' real property interests, his determinations and your conclusions based thereon will be considered to be a good faith effort to assess the materiality of the pending decisions on the officials' real property interests.

Question 2


Must the mayor and the councilmembers prove that the revision of the general plan will have no material financial effect on the value of their properties?  And if so, how?

Conclusion


To obtain written advice from the Commission which grants immunity from Commission enforcement action under Section 83114(b), the mayor and councilmembers need not prove that the general plan revision will have no material financial effect on the value of their properties.  A written statement to the Commission declaring that there is no material financial effect is sufficient for issuance of an immunizing letter, as long as it is made clear that the Commission's materiality regulations have been applied in reaching this determination.


Please note that, in issuing immunizing advice, the Commission is not a finder of fact.  Therefore, the immunity granted in such a letter necessarily only applies to the facts provided.

Question 3



May a public official participate in the general plan revision process, vote on the plan adoption, and only withdraw if a change in the draft plan is proposed that will have a unique financial effect on the official's property, i.e., an effect which is different from that on other properties in the land use category where the official's real property interest is located?

Conclusion


A.  Generally, a public official may participate in the general plan revision process and participate or vote on any decision related to or regarding adoption of a general plan.  However, where it is reasonably foreseeable that a specific general plan decision will affect the official's economic interests (as defined in Section 87103), he or she may not participate or vote if:



1.  The effect of the decision on the official's economic interests will be material (as set forth in Regulations 18702 - 18702.6); and



2.  The effect of the decision on the official's economic interests will be distinguishable from the effect of the decision on the public generally.


(Refer to our conclusion to Questions 4 and 5 below for an explanation of how specific general plan decisions may be segmented and decided prior to a vote on the entire general plan.)


B.  It is possible that the "public generally" exception would apply to real property interests located in the same land use category.  However, in order to make this determination, you must (1) determine the number of persons residing in a land use category to determine whether, in the aggregate, they represent a significant segment of the public; (2) focus on what the particular decision will be; and (3) assuming that the population in the particular land use category is large enough to constitute the "public generally," you must then determine if the financial effect of the decision on the public official's economic interests will be distinguishable from the financial effect of the decision on that particular population.  Absent more facts, we cannot determine whether or not all of the properties in a particular land use category in the city constitute a significant segment of the public.


For your convenience, we are enclosing a general discussion of the "public generally" exception.

Question 4


Before the officials may participate in the decision to adopt the plan revision, must the plan be dissected so as to isolate each of these officials' real property interests?  And if so, how can this be done?

Question 5


