




April 17, 1992

Laurence S. Wiener

Assistant City Attorney

City of Beverly Hills

455 N. Rexford Drive

Beverly Hills, CA  90210-4817






Re:  Your Request for Advice







Our File No. A-92-149

Dear Mr. Wiener:


You have requested advice concerning application of the conflict-of-interest provisions of the Political Reform Act (the "Act") to the duties of Beverly Hills Planning Commissioners Jerry Magnin and Paul Selwyn.  The following advice is based upon the facts provided in your letter, our telephone conversations and your fax on April 13, 1992.

QUESTION


Under the Act, may Planning Commissioners Jerry Magnin and Paul Selwyn participate in two development plan review applications involving two different buildings, one within 300 feet and one within 375 feet of the Beverly Hills tennis club, of which both are members?

CONCLUSION


Planning Commissioners Magnin and Selwyn may not participate in the development plan review application for the building within 300 feet of the Beverly Hills tennis club, if the decision to construct the office building will have a material financial effect upon the club.  Neither commissioner may participate in the development plan review application for the building which is 375 feet from the club, if there will be an effect of $10,000 or more on the fair market value of the club.

FACTS


The facts as provided in your letter are as follows:  The Planning Commission will be reviewing two "development plan review" applications involving two different buildings.  One review involves an office building which will be located directly across the street and within 300 feet of the tennis club.  The second office building will be located within one block and approximately 375 feet from the tennis club.


Both Commissioner Jerry Magnin and Commissioner Paul Selwyn are members of the Beverly Hills tennis club, which is a nonprofit entity.  Each member of the tennis club, by virtue of his or her membership, owns an equal share of the land underlying the club and the improvements.  Membership in the club may not be freely transferred.  Membership may only be sold to the club and the sales price is fixed at one-half of the current initiation fee.  Currently, the initiation fee exceeds $10,000.


Members are required to pay monthly dues, which are a fixed amount for each member.  Although the dues have not increased recently, dues may change in response to the changing costs faced by the club.


Commissioner Selwyn is also a member of the governing board of the tennis club.  He does not receive any compensation or other privileges for serving on the board.


There is a parking shortage in the area of the tennis club.  The tennis club has engaged in discussions with the developer of the closer building regarding the possibility of leasing parking spaces in the building.  As part of its discretionary review function, the planning commission may establish minimum parking requirements for the building.

ANALYSIS


The Act prohibits a public official from making, participating in, or using his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.  (Section 87100.)  



An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on: 


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

* * *





Section 87103.


You have stated that each member of the club, by virtue of his or her membership, owns an equal share of the land underlying the club and the improvements.  Therefore, Commissioners Magnin and Selwyn have a real property interest in the tennis club, which exceeds $1,000.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817.)  


In order to alleviate the parking shortage in the vicinity of the club, the tennis club has engaged in discussions with the developer of the closer building regarding the possibility of leasing parking spaces in the building.  Therefore, it is reasonably foreseeable that one, if not both, development plan review applications will have a foreseeable effect on the tennis club by enhancing the parking capacity.

Materiality


Under Regulation 18702.3 states:


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:



(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.


Pursuant to Regulation 18702.3(a)(1), neither planning commissioner may participate in the development plan review application for the building within 300 feet of the club, unless there will be no financial effect on the tennis club.  For example, increased operating costs due to leasing parking space in the building would generate a financial effect.


Under Regulation 18702.3(a)(3), if there will be a foreseeable financial effect of $10,000 ore more on the fair market value of the tennis club, neither planning commissioner may participate in the decision regarding the office building which is 375 feet of the club.


I trust this letter answers your question.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.






Very truly yours,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division
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