




March 23, 1992

Craig Bruce Jones

Senior Planner

City of Encinitas

527 Encinitas Blvd.

Encinitas, CA  92024






Re:
Your Request for Advice

Our File No. A-92-153

Dear Mr. Jones: 


This is in response to your letter requesting advice on behalf of the Old Encinitas Community Advisory Board member Sally Cowen regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Ms. Cowen participate in a decision concerning a proposed transit station site which is adjacent to two properties for which her spouse and real estate business have sales listings?

CONCLUSION


Ms. Cowen may not participate in any governmental decision initiated by a source of income, or her own businesses, or in any proceeding in which a source of income or her business is a named party or the subject of the proceeding.  In addition, Ms. Cowen may not participate in any decision that will foreseeably have a material financial effect on a source of income or her business indirectly.

FACTS


The Old Encinitas Community Advisory Board ("CAB") is a decisionmaking body, similar to a planning commission, with jurisdiction over development in one of five community areas in Encinitas.  The CAB is composed of five members, each appointed by the city council.  The CAB will be considering the proposed development of a transit station, including commuter rail and intercity bus service.  


One of the CAB's members, Sally Cowen, owns a real estate business in the jurisdiction, with her spouse.  The site of the proposed transit center is adjacent to two properties for which Ms. Cowen's business and her spouse have sales listings.  One listing is for sale of a condominium in a project which is across the street from the site; the other is for a commercial unit adjacent to the site.


Two of the CAB's members have abstained from considering this project due to conflicts of interests.  You have asked whether Ms. Cowen may participate in the decision.

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  As a member of the Old Encinitas Community Advisory Board, Ms. Cowen is considered a public official under the Act.

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


Thus, Ms. Cowen's real estate business is an economic interest pursuant to Section 87103(a).  Moreover, any person or business that has made any payment to Ms. Cowen in the past 12 months is a source of income to her for the purposes of Section 87103(c).  This would also include those clients that paid Ms. Cowen's business enough in the past 12 months to make her pro-rata share $250 or more.  Finally, Ms. Cowen has a community property interest in all of her spouse's income, and therefore, if her spouse received income from a person of $500 or more, half of the income would be attributed to Ms. Cowen and she would have an economic interest in the source.


Regulation 18704.3 provides special rules for determining who is the source of commission income earned in a given sales transaction.  Regulation 18704.3 provides:


(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:

* * *



(2)  A real estate broker:




(A)  The person the broker represents in the transaction;




(B)  If the broker receives a commission from a transaction conducted by an agent working under the broker's auspices, the person represented by the agent;




(C)  Any brokerage business entity through which the broker conducts business; and




(D)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

* * *


(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.


Thus, pursuant to this regulation, Ms. Cowen has an economic interest in sources of income of $250 or more during the 12 months preceding the decision, as well as in her business.  (Section 87103(c) and (d).)  Consequently, Ms. Cowen may not participate in any decision that will reasonably foreseeably have a material financial effect on any of her economic interests if the effect of the decision will be different than the effect on the public generally.  


Finally please note that sources of promised income are also economic interests.  For example, if Mr. Cowen acted as broker for a sale, purchase, or lease of real property, Mr. Cowen may be the recipient of "promised" income within the meaning of subdivision (c) of Section 87103.  Commission income is deemed "promised" income when the sale is pending (i.e., the sale is in escrow), or the client has multiple listings with the broker.  (Felts Advice Letter, No. A-85-130; Robbins Advice Letter, No. A-87-074.)

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.) 

Materiality


The Commission has adopted several regulations on the subject of material financial effect.  These regulations contain different standards depending on:  


(1)  Whether the decision will directly or indirectly affect the official's economic interests, and 


(2)  The type of economic interest which would be affected by the decision (i.e., investments in a business entity or businesses that are sources of income, or individuals who are sources of income).  


Direct Effects


Regulation 18702.1(a)(1) requires Ms. Cowen to disqualify herself from any decision in which a source of income is directly involved.  Regulation 18702.1(a)(2) requires Ms. Cowen to disqualify herself from any decision in which her business would be directly involved.  


A person or business entity is directly involved in a decision before the CAB when that person or entity, either personally or by an agent:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

