




April 13, 1992

Robert H. Burnham

Newport Beach City Attorney

Office of the City Attorney

P.O. Box 1768

Newport Beach, CA  92659-1768






Re:
Your Request for Advice


Our File No. A-92-165

Dear Mr. Burnham:


This is in response to your letter requesting advice on behalf of Newport Beach City Councilmember John W. Hedges with respect to his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please note that in your letter you refer to decisions already presented to and acted on by the city council.  Nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Hedges participate in city council decisions, or in the activities of a committee appointed by the city council to study proposed long-term improvements to the Oceanfront Boardwalk which is adjacent to the councilmember's real property?  

CONCLUSION


The councilmember may not participate in any decisions relating to the Oceanfront Boardwalk if there will be any financial effect on the councilmember's real property, or in any decision which involves the construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, if the councilmember's real property will receive new or substantially improved services.  


To the extent that the councilmember is prohibited from voting due to a conflict of interest, he is also prohibited from attempting to influence the decisions of the city council.

FACTS


The Newport City Council is considering making improvements to a beach walkway called the Oceanfront Boardwalk (the "boardwalk").  The 12-foot wide boardwalk was built in 1930 and is currently used heavily by bicyclists, skaters, skateboarders and pedestrians in the area.  You stated that the boardwalk accommodates as many as 600 to 800 users per hour.


City Councilmember Hedges owns two pieces of real property in the jurisdiction.  Councilmember Hedges' residence is approximately 1,500 feet from the boardwalk.  Councilmember Hedges also owns a duplex immediately adjacent to the boardwalk.  This property is leased on a weekly basis during the summer and on a long term lease during the winter.


An appraisal of the potential effects of the improvements on the rental property concluded that there will be a financial effect on the property.  The appraiser believed that the effect would be a negative effect.  A second appraiser was unable to make a determination.  You stated that there are 320 properties similarly situated to the rental property with respect to the boardwalk, in addition to 55 commercial parcels and a multi-unit condominium.


You have asked whether Councilmember Hedges will have a conflict of interest with respect to decisions to widen or relocate the boardwalk, or create a separate bicycle path.  You have also asked whether a conflict of interest, if it does exist, will preclude the councilmember from participating as a member of a committee appointed by the city council to study the issues related to improvement of the boardwalk.  The committee will develop a report for the city council and make recommendations which the city council will substantively review.  Councilmember Hedges was designated the chairperson of the subcommittee.  

ANALYSIS

I.  Economic Interests


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits a public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  As a member of the Newport Beach City Council, Councilmember Hedges is a "public official" as defined in the Act.  (Section 82048.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


According to the information you have provided, Councilmember Hedges owns two pieces of real property.  The councilmember's financial interest in both properties is greater than $1,000.  In addition, because the councilmember leases the rental property, anyone who has paid to rent the property within the past 12 months is a source of income to the councilmember.  


Councilmember Hedges may not make, participate in making or use his official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, on his property.  

II.  Foreseeability and Materiality


A.  The Rental Property


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  According to the information that you provided, at least one appraisal of the property found that financial effects on the value of the property caused by the decisions were foreseeable.


However, a foreseeable effect must also be material to result in disqualification for the councilmember.  The Commission has adopted guidelines to determine whether the financial effect on an official's economic interest is material, depending on the specific circumstances of each decision.  


It appears from your facts that the councilmember's property will not be directly involved in the decision.  The councilmember's real property is directly involved in a decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of councilmember's property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of her property; the imposition, repeal or modification of any taxes or fees assessed or imposed on her property; or redevelopment of the councilmember's property.  (Regulation 18702.1(a)(3).)  None of these categories appear to apply in this case.


Regulation 18702.3(a) sets forth standards for determining materiality with respect to governmental decisions which indirectly affect real property.  Among other things, the indirect effect of the decision on an official's real property is material if:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.


(2)  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.






Regulation 18702.3(a)(1) and (2).


The improvement of the boardwalk immediately adjacent to the councilmember's rental property would appear to fall within the scope of subdivision (a)(2) of the regulation.  However, whether the councilmember's rental property will receive new or substantially improved services from the improvements is a factual question that we cannot determine.


In any case, even if the improvement to the boardwalk will not result in new or substantially improved services to the councilmember's rental property, the property is still located within 300 feet of the property that is the subject of the decision.  Where the official's property is within 300 feet of property that is the subject of the decision, the effect of the decision will be material if there is any financial effect on the property.  This would include either an increase or a decrease in fair market or rental value.  Of the two appraisals you had conducted, one determined that there would be a decrease in the value of the rental property.  If there is any financial effect on the councilmember's real property, the effect is deemed to be material and the councilmember must disqualify himself from the decision.


B.  The Councilmember's Residence


It may be that changes to the boardwalk will not have a foreseeable or material effect on the councilmember's residence which is 1,500 feet from the boardwalk.  However, since it appears that the decisions will have a foreseeable and material financial effect on the councilmember's rental property, we have not fully analyzed the financial effect on the councilmember's residential property.  (See generally, Regulation 18702.3(a)(3).)

III.  The "Public Generally" Exception 


Regulation 18703 provides an exception to the conflict-of-interest provisions of the Act if the effect of the decision on the official's interest is not distinguishable from the effect on a significant segment of the jurisdiction.  (In re Owen (1976) 2 FPPC Ops. 77.)  In this case, the jurisdiction is the entire city of Newport Beach.  You stated that there are 320 properties similarly situated to the councilmember's rental property.  Even assuming that different persons own each of these properties, it is still a very small percentage of the population of Newport Beach as a whole.  Thus, the "public generally" exception would not apply to your facts.

IV.  Participation in a Governmental Decision


As stated above, if Councilmember Hedges has a conflict of interest with respect to a specific decision, he is prohibited from making, participating in making or in any way attempting to use his official position to influence the decision.  "Making" and "participating" have been broadly defined in the Act.  Making and participating include voting, obligating the agency to a course of action; entering into contracts; negotiating, without significant substantive review; or advising or making recommendations to the decision-maker without significant intervening substantive review.


Furthermore, the Act also prohibits the councilmember from influencing a governmental decision in which he has a financial interest.  Regulation 18700.1(a) provides that with regard to a governmental decision which is within or before the official's own agency, or any agency appointed by or subject to the budgetary control of his agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulations 18700 and 18700.1.)  


Thus, if the councilmember is prohibited from voting as a councilmember, he also may not participate in discussions or make recommendations to the city council as a member of a city council subcommittee in order to influence the city council's decision.  (See, Furth Advice Letter, No. I-87-079.)

