




May 11, 1992

John Setter

550 Orange Avenue, #C

Coronado, CA  92118






Re:
Your Request for Informal Assistance

Our File No. I-92-169 

Dear Mr. Setter:


This is in response to your letter requesting assistance with respect to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that this advice is limited to the Political Reform Act.  As I stated in our telephone conversation of March 19, 1992, other laws may apply to your situation.  It would be advisable to contact the Attorney General's Office with respect to other provisions of law that might apply.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us in connection with the request.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


As a member of the Coronado Design Review Commission, may you participate on an advisory committee that will make recommendations to the city council and design review commission with respect to a design competition regarding a pedestrian overpass, a competition in which you are planning to bid?  

CONCLUSION


As a bidder/applicant, you will be directly involved in the design review commission's decisions concerning the overpass.  Therefore, as a bidder, you must disqualify yourself from participating in the decision as a member of the design review commission and as a member of any advisory committee that will make recommendations to the design review commission.  However, so long as your business is wholly owned by you or members of your immediate family, you may appear and compete in the competition in the same manner as any other member of the public.  

FACTS


According to the information you submitted and our telephone conversations, the City of Coronado has established an advisory committee (the "committee") which will establish a procedure by which a design for a pedestrian overpass will be selected and submitted to the Coronado City Council and Design Review Commission (the "commission").  


The design selected by means of the procedure established by the advisory committee, if approved by the city council and design review commission, will be forwarded to the Department of Transportation which will make the ultimate decision concerning the design and allocation of the department's funds.


You stated that you anticipate the winning design will be selected by some vote of the public rather than any specific public body.  The procedure established by the committee will take into consideration the rules and requirements of the Department of Transportation concerning the construction of the overpass in soliciting proposals.  You also stated that the proponent of the selected design will not receive any contract or compensation for being selected.  


You are a member of the Coronado Design Review Commission, a designated position, and have also been selected to act as a commission representative on the committee.  You also wish to submit a proposal for the competition.  You have asked whether you will have a conflict of interest with respect to the decisions of the commission or the committee.


On April 30, 1992, I received the following additional information concerning your letter from Assistant City Manager Pam Willis and City Attorney Roger Krauel.  


The committee is newly formed solely to make a recommendation with respect to the overpass.  It has been in existence only for approximately two months.  The committee has not yet submitted any proposals.  There has been discussion of a possible cash award to the person submitting the selected plan, but at this time the award is uncertain.  The committee is to submit the procedure to the design review commission in May, 1992.

ANALYSIS

Economic Interests


The Act was adopted by the voters in California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  You stated that as a member of the Design Review Commission for the City of Coronado, you are a public official under the Act.  


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


A "business entity" is defined to include a sole proprietorship if the proprietorship is operated for profit.  You stated that you are a house painter, but that you have also been paid as a designer in the past.  Thus, your trade as a painter/architect is an economic interest which may be foreseeably and materially affected by a decision.


1.  Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.) 

The Design Review Commission


You stated that the selection of a proposal would not result in any compensation to the person that submitted the proposal.  However, the ability to participate in the overpass project as a designer could foreseeably enhance an applicant's business potential in the future.  In addition, if in fact there will be a monetary award or a contract as a result of being selected in the competition, this would also be a financial effect on you and your business.  Thus, it is reasonably foreseeable that the decisions will have some financial effect on your economic interests.


However, for an economic interest to be disqualifying with respect to a governmental decision, the foreseeable effect on the economic interest must also be material.  The Commission has adopted several regulations on the subject of material financial effect.  These regulations contain different standards depending on:  


(1)  Whether the decision will directly or indirectly affect the official's economic interests, and 


(2)  The type of economic interest which would be affected by the decision (i.e., investments in a business entity or businesses that are sources of income, or individuals who are sources of income).  


Where an economic interest is directly involved in a decision before the commission, Regulation 18702.1(a)(2) requires that you disqualify yourself from the decision.  Since you will be an applicant in the competition, you may not make, participate in making or in any way attempt to use your official position to influence the design decision.  


Each of these terms have been broadly defined.  (Regulation 18700 and 18700.1)  For example, Regulation 18700.1(a) provides that with regard to a governmental decision which is within or before the official's own agency, or any agency appointed by or subject to the budgetary control of his agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulations 18700 and 18700.1.)  


Thus, as we discussed in our telephone conversations, since you are prohibited from voting as a member of the design review commission, you are also prohibited from participating in discussions or making recommendations to the commission as a member of the committee in order to influence the commission's decision.  (See, Furth Advice Letter, No. I-87-079.)

Private Participation in the Competition


However, Regulation 18700.1(b) expressly provides an exception where an otherwise disqualified official appears in the same manner as any other member of the general public before his or her own agency in the course of its prescribed governmental function to represent his or her personal interests.  


You have an income-producing sole proprietorship.  You are not only a house painter but also have worked on architectural designs.  Thus, so long as your business is wholly owned by you or members of your immediate family, you may appear and compete in the competition in the same manner as any other member of the public.  


Please note, however, that your private involvement must be limited to your personal interests, and you should take care to clarify that you are not acting in any official capacity.  (Larsen Advice Letter, No. A-87-151.)  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

