





July 20, 1992

Honorable Jay Robbins

City Councilmember

City of Imperial Beach

1237 8th Street

Imperial Beach, CA 90277-0270






Re:  Your Request for Advice




Our File No. A-92-174

Dear Councilmember Robbins:


This letter is intended to confirm the advice that was provided to you by telephone on March 27, 1992, concerning your duties as an Imperial Beach City Councilmember pursuant to the conflict-of-interest provisions of the Political Reform Act (the "Act").  Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May you participate in the consideration of a proposed amendment to various zoning categories in the city, including the rezoning of property on which you have a one-third interest in a deed of trust?

CONCLUSION


You may not participate in the consideration of the proposed zoning amendments if the decisions will foreseeably increase or decrease the fair market value of your real property interest by $10,000 or more, or the rental value of the property by $1,000 in a 12-month period.  

FACTS


The Imperial Beach City Council is currently considering a series of zoning amendments.  The change was the result of a settlement agreement in litigation between the city and a local citizen's group.  Among other changes, the proposed amendments would permit all SP-1 properties to change the permissible height of structures on SP-1 property from 26-36 feet, to 30 feet, and the number of stories from 2-3, to 3 stories.


You have a one-third interest in a promissory note with an outstanding balance of $72,924.92.  Last year you received payments of $1,566.46 from the debtor.  The debtor owns real property in the jurisdiction zoned SP-1.  In addition, the promissory note has as security a deed of trust on the SP-1 property.  You have asked whether you may participate in the zoning decision. 

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  As an Imperial Beach City Councilmember, you are a public official under the Act.  (Section 82048.)

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(b) and (c).


An "interest in real property" in the Act includes a deed of trust held on property as security on a note.  (Section 82033; Eads Advice Letter, No. A-82-112.)  You have a one-third interest in a trust deed on property in the jurisdiction.  The deed of trust is security on a $72,924 promissory note on which you receive payments.  Thus, you have an interest in the real property, and since the interest is worth more than $1,000, you must disqualify yourself from any decisions which will have a reasonably foreseeable material financial effect on the real property.


In addition, the debtor on the note is a source of income to you.  Since the income exceeds $250 in the past 12 months, you will also be required to disqualify yourself from any decisions which will have a reasonably foreseeable material financial effect on the source of income.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is foreseeable that the decision to change the zoning of real property in which you have an interest will have some financial effect on that interest.  The same assumption applies to the effect of the decision on the owner of the real property, who is a source of income to you.


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  Generally, where a governmental decision concerns the zoning or rezoning of property in which an official has an interest, the effect of the decision is deemed material and the official may not participate.  (Regulation 18702.1(a)(3)(A).)  However, Regulation 18702.1(a)(3)(E) defines "zoning" decisions to exclude amendments to an existing zoning ordinance which are applicable to all properties designated in that category. 


According to the facts you provided, the city council will be changing the height permitted for property in the SP-1 zone.  Since this decision involves changes within the definition of the SP-1 zoning category which will be applicable to all SP-1 properties, we conclude that the decisions fall within the exemption provided by subdivision (E) of Regulation 18702.1.  Thus, under the facts presented, Regulation 18702.1(a)(3)(A) does not apply to the property involved in the decision.  


However, the determination of whether a conflict of interest exists does not end with the application of 18702.1(a)(3)(E).   Regulation 18702(a) provides:


In order to determine if a decision's effect is material, it must first be determined if the official's economic interest is directly involved and the effect of the decision is material under Section 18702.1.  If the official's economic interest is not directly involved in the decision, or the effect of the decision is not material, under Section 18702.1, then it must be determined if the effect is material under the appropriate regulation of Sections 18702.2 through 18702.6.





Emphasis added.


Thus, the effects of the decisions must still be analyzed under the standards of Regulation 18702.3, the applicable regulation, to determine if the indirect effect on your property interest is significant enough to result in disqualification.  


Regulation 18702.3(c) states that for decisions which may affect an interest in real property but which do not involve a subject property from which the distances can be determined, the monetary standards contained in Regulation 18702.3(a)(3) must be applied.  Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if the decision will have a reasonably foreseeable financial effect of:



(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


Consequently, you may not participate in the zoning decision if the decision will foreseeably increase or decrease the fair market value of your real property by $10,000 or more, or the rental value of the property by $1,000 in a 12-month period.  (Regulation 18702.3(a)(3).)

The "Public Generally" Exception


If you find that any of the zoning decisions is likely to affect your property by the amount set forth in Regulation 18702.3(a)(3), you may still participate in the decision if the effect on your property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect your interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703.) 


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official. (In re Legan (1985) 9 FPPC Ops. 1.)  Consequently, for the "public generally" exception to apply to this situation, the zoning decision must affect a significant segment of the population of Imperial Beach in substantially the same manner as it would affect your interests.  (Dowd Advice Letter, No. A-88-214; Burnham Advice Letter, No. A-86-210.)


Please note that the "public generally" exception is based on population.  In addition, under your facts, the population considered to be the "public" against which you would compare the population with interests in SP-1 property would include those persons living on the military installation.  (Takahashi Advice Letter, No. I-90-535.)  You have not provided us with population figures to make a determination with respect to the application of the exception.  


However, you did state that the SP-1 zoning designation constitutes 1.9 percent of the land in the city, absent the military instillation and a wildlife preserve.  If we were to assume that this figure meant that approximately 1.9 percent of population in the jurisdiction has interests in SP-1 zoned property and will be affected similarly to the effect on your financial interests, this segment of the population would still be far too small to constitute a "significant segment."  (See generally, Scher Advice Letter, No. A-88-479.)  To the extent that a large percentage of the population in the jurisdiction does have interests in SP-1 property, you should contact us for further advice.


I trust that this answers your question.  If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

