




June 9, 1992

Charles H. Bell, Jr.

Bell and Hiltachk

555 Capitol Mall, Suite 530

Sacramento, CA  95814






Re:
Your Request for Informal Assistance


Our File No. I-92-177

Dear Mr. Bell:


This is in response to your letter requesting advice on behalf of Rancho Mirage Citizens' Educational Committee with respect to the campaign disclosure provisions of the Political Reform Act (the "Act").  


We note that on May 27, 1992, the Enforcement Division of the Fair Political Practices Commission closed an enforcement action filed against Rancho Mirage Citizens' Educational Committee (FPPC No. 92-212).  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  This letter is intended to provide general guidance with respect to future activities of Rancho Mirage Citizens' Educational Committee.


Moreover, please note that Section 81013 provides that nothing in the Act prevents local governmental agencies from imposing additional requirements on any person if the requirements do not prevent the person from complying with the Act.  Thus, this letter should not be interpreted to be an evaluation of any local ordinance or requirements.

QUESTION


Are the expenditures by Rancho Mirage Citizens' Educational Committee for the production and distribution of their newsletter independent expenditures which would qualify Rancho Mirage Citizens' Educational Committee as a committee pursuant to the definitions in the Act?

CONCLUSION


Based on the totality of the circumstances the first three issues of Common Sense would not be "independent expenditures" as defined in the Act.  

FACTS


Rancho Mirage Citizens' Educational Committee is an unincorporated association which seeks to educate the population of Rancho Mirage with respect to issues before the city council.  Rancho Mirage Citizens' Educational Committee publishes a newsletter, through which it urges citizens to get involved in city council meetings and to register to vote.  The newsletter is distributed throughout the city.


Rancho Mirage Citizens' Educational Committee has published three copies of the newsletter at the time this letter was prepared.  These newsletters were issued on March 6, 1992, April 2, 1992, and April 15, 1992.  The Rancho Mirage election for two of its city council seats on occurred April 14, 1992.


The March 6, 1992 newsletter discusses a variety of issues concerning the City of Rancho Mirage.  Both Mayor Jeff Bleamon and City Councilmember Lee Karr are expressly mentioned in the newsletter.  You stated that Mayor Bleamon was not on the ballot for election on April 14, 1992; however, Councilmember Karr was on the ballot.  At the end of the March 6, 1992 newsletter Rancho Mirage Citizens' Educational Committee urges readers to vote in the upcoming election.


The April 2, 1992 newsletter does not mention any candidates for public office; however, the newsletter is critical of the appointed city attorney for Rancho Mirage.  The April 15, 1992 newsletter includes articles critical of the mayor and was issued after the election.

ANALYSIS


You have asked whether the costs incurred by Rancho Mirage Citizens' Educational Committee, an unincorporated association, incurred in the production and distribution of a newsletter should be consider to determine whether the organization has qualified as a "committee" for purposes of the Act.  Section 82013 of the Act provides:


"Committee" means any person or combination of persons who directly or indirectly does any of the following:



(a)  Receives contributions totaling one thousand dollars ($1,000) or more in a calendar year.


(b)  Makes independent expenditures totaling one thousand dollars ($1,000) or more in a calendar year; or


(c)  Makes contributions totaling ten thousand dollars ($10,000) or more in a calendar year to or at the behest of candidates or committees.


A person or combination of persons that becomes a committee shall retain its status as a committee until such time as that status is terminated pursuant to Section \ 84214.


The Act defines "independent expenditure as:


[A]n expenditure made by any person in connection with a communication which expressly advocates the election or defeat of a clearly identified candidate or the qualification, passage or defeat of a clearly identified measure, or taken as a whole and in context, unambiguously urges a particular result in an election but which is not made to or at the behest of the affected candidate or committee.





Section 82031.


"Expenditure" includes any monetary or non-monetary payment made by any person...that is used for communications which expressly advocate the nomination, election or defeat of a clearly identified candidate or candidates, or the qualification, passage or defeat of a clearly identified ballot measure.


(1)  "Clearly identified" has the following meaning:




(A)  A candidate is clearly identified if the communication states his name, makes unambiguous reference to his office or status as a candidate, or unambiguously describes him in any manner.

* * *


(2)  A communication "expressly advocates" the nomination, election or defeat of a candidate or the qualification, passage or defeat of a measure if it contains express words of advocacy such as "vote for," "elect," "support," "cast your ballot," "vote against," "defeat," "reject," "sign petitions for" or otherwise refers to a clearly identified candidate or measure so that the communication, taken as a whole, unambiguously urges a particular result in an election.




Regulation 18225(b) (Emphasis added).


In the course of preparing this response to your advice request, you provided the first three issues of Common Sense (on March 20, 1992, April 16, and April 30, 1992).  Each issue clearly identifies elected and appointed city officials and subjects the officials to criticism.  None of these issues expressly advocates the election or defeat of any elected official.  


However, as set forth above, a communication may also qualify as an independent expenditure under the Act if the communication, taken as a whole, unambiguously urges a particular result in an election.  The leading authority on this concept is set forth in Federal Elections Commission v. Furgatch (1987) 807 F.2d 857. 


The court in Furgatch weighed the goals of campaign disclosure against potential infringements of the First Amendment.  The court stated:


The first [goal of campaign disclosure], that of keeping the electorate fully informed of the sources of campaign-directed speech and the possible connection between the speaker and individual candidates, derives directly from the primary concern with the First Amendment.

* * *


One goal of the First Amendment, then, is to ensure that the individual citizen has available all the information necessary to allow him to properly evaluate speech.

* * *


We conclude that the [Federal Elections Campaign] Act's disclosure provisions serve an important Congressional policy and a very strong First Amendment interest.  Properly applied, they will have only a "reasonable and minimal restrictive" effect on the exercise of First Amendment rights.  [Citation omitted.]  Although we may not place burdens on the freedom of speech beyond what is strictly necessary to further the purposes of the [Federal Elections Campaign] Act, we must be just as careful to ensure that those purposes are fully carried out, that they are not cleverly circumvented, or thwarted by a rigid construction.





Furgatch, supra, at 862.


In light of the importance of campaign disclosure, the court set out the following factors that should be weighed in determining whether a communication unambiguously urges a particular result:  


1.  The speech must be considered as a whole.  A proper understanding of the speaker's message can best be obtained by considering speech as a whole.  Comprehension often requires inferences from the relation of one part of speech to another.  The entirety may give a clear impression that is never succinctly stated in a single phrase or sentence.  (Furgatch, supra, at 863.)


2.  The intent behind the speech is less important than the its effect.

