




May 8, 1992

P. Lawrence Klose

City Attorney

500 Castro Street

P. O. Box 7540

Mountain View, CA  94039-7540






Re:  Your Request for Advice







Our File No. A-92-178

Dear Mr. Klose:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Mountain View Councilmember Dena Bonnell under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTIONS


1.  Do the conflict-of-interest provisions of the Act require Councilmember Bonnell to disqualify herself from participating in governmental decisions regarding a renegotiation of the Shoreline Golf Links lease with the City of Mountain View?


2.  Are taxes included in gross revenues for purposes of determining materiality under the provisions of Regulation 18702.2(g)?

CONCLUSIONS


1.  Under the facts as presented, Councilmember Bonnell may not participate in decisions regarding the renegotiation of the lease between the Shoreline Golf Links and the City of Mountain View.


2.  Taxes must be included in gross revenues for purposes of determining materiality under Regulation 18702.2(g).

FACTS


Councilmember Bonnell is the controller of Valley Oil Company.  By virtue of her employment she derives an income in excess of $250 per year from this company.


Valley Oil Company is a small, closely held corporation, not traded and not qualified to trade on any market or exchange.  The company does not meet the standards for listing on any exchange or market.  
Valley Oil Company has annual gross revenues of approximately $28 million if tax collections are excluded.  If tax collections are included, gross receipts are approximately $40 million.  


Councilmember Bonnell is not a stockholder and has no investment or equity interest in Valley Oil Company.  Her compensation is entirely salary or wages derived from her employment.  Her compensation is not tied in any way to the amount of gross revenues or net profit of her employer.


In the course of her ordinary duties as the controller for Valley Oil Company, Councilmember Bonnell does not handle customer lists or deal with customer accounts on a name basis.  She does not account for receipts or the quantities of oil products those receipts represent, and she does not compute or determine tax payments due to the state and federal agencies which collect tax on oil products.  With one minor exception, the various taxes are not reported in the name of the customer.


Councilmember Bonnell prepares and files applications for refunds of taxes remitted when accounts are written off as uncollectable or as bad debts.  In such cases, she becomes familiar with the identity of a customer of Valley Oil Company involved in any particular transaction.  Valley Oil Company's business records are organized so that all of the financial records reflect entries without taxes, except for those records which relate directly to the reporting of those taxes to the collecting agencies.


Councilmember Bonnell became aware of the relationship between her employer, Valley Oil Company, and Mountain View Golf, Inc. in a casual conversation with other employees of Valley Oil Company.


Mountain View Golf, Inc.'s major business is to lease and operate the Shoreline Golf Links, a municipal golf course owned by the City of Mountain View.  Mountain View Golf currently is operating under a 25-year lease on the Shoreline Golf Links, which will expire in the year 2013.  Mountain View Golf has requested a renegotiation of the Shoreline Golf Links lease with the City of Mountain View.


In the course of discussions regarding the renegotiation, Mountain View Golf has sought relief from repayment of all or a portion of more than $2 million in debt associated with purchase of the leasehold, which was originally held by another operator.  Mountain View Golf has proposed, in exchange for the relief from such debt, to invest a substantial sum (more than $1 million) of capital investments in improvements in the golf course.


You state that Mountain View Golf may be in some financial difficulty.  Some payments under the lease have been made late, and annual audits required by the lease for the benefit of the city indicate that the company may be in financial distress.  It is, therefore, important to Mountain View Golf to attempt a successful renegotiation of the golf course lease.  The City of Mountain View is concerned about some significant potential breaches of the existing lease and must consider whether to initiate action to address those issues of breach.


Mountain View Golf purchases oil products in the course of its operation of the Shoreline Golf Links under the lease.  Mountain View Golf purchases approximately $1,081 worth of oil products per month, or approximately $12,972 worth of oil products per year.  The business derived by Valley Oil Company from Mountain View golf Company represents a very small proportion of the total gross revenue of Valley Oil Company, whether measured with or without the tax collections  (less than .03% of all receipts).


Approximately 30 percent of the total annual amount payable from Mountain View Golf to Valley Oil Company ($3,891) is derived solely from federal and state taxes which Valley Oil Company is required by law to collect and thereupon remit to the state and federal agencies responsible for collection of the tax.  Valley Oil Company's function with relation to the tax is to collect and remit the taxes at the same time that Valley Oil Company collects payment for oil products which are delivered.  Typically, Valley Oil Company remits the tax based on invoices showing deliveries to its customers.  If a particular invoice results in a bad debt that is eventually written off, Valley Oil Company can seek and obtain a refund for the tax paid on account of the invoice.  If the payment of taxes is deducted, the remaining receipts available to Valley Oil Company from Mountain View Golf are approximately $800 per month, or $9,600 per year. 


Mountain View Golf Company currently has an unpaid account receivable of approximately $7,700.  You have asked us to assume that Mountain View golf may be untimely as to payment of all or a portion of this account receivable to Valley Oil Company.


You state in your request for advice that Valley Oil Company is a conduit for tax collection and derives no benefit from tax payments received.  Valley Oil Company is legally obligated to remit these tax payments to the government within ten to thirty days of receipt.


You and Councilmember Bonnell urge us to determine that despite the use of the term "gross revenues" in Regulation 18702.2, the amount of taxes collected on behalf of oil products purchasers like Mountain View Golf should not be included in any determination of gross revenues for purposes of assessing materiality under the Act.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Councilmember Bonnell is a pubic official.  (Section 82048.)

Making, Participating in Making, or Attempting to Influence a Governmental Decision


A public official makes a governmental decision or participates in the making of a governmental decision whenever the public official votes on a matter, commits the agency to a course of action, or enters into any contractual agreement on behalf of the agency.  (Regulation 18700(b).)  Additionally, a public official participates in a governmental decision when, acting within the authority of his or her position, the public official:


(1)  Negotiates, without significant substantive review, with a governmental entity or private person regarding the decision; or


(2)  Advises or makes recommendations to the decision-maker, either directly or without significant intervening substantive review, by:



(A)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision; or


(B)  Preparing or presenting any report, analysis or opinion, orally or in writing, which requires the exercise of judgment on the part of the official or designated employee and the purpose of which is to influence the decision.




Regulation 18700(c).


With regard to a governmental decision which is within or before an official's agency or an agency appointed by or subject to the budgetary control of his or her agency, an official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency.  Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18700.1.)  Accordingly, if Councilmember Bonnell is required to disqualify herself from participating in decisions regarding renegotiation of the lease with Mountain View Golf, she must not only abstain from voting but she must also abstain from communicating with other councilmembers or the staff regarding the pending decisions.

Financial Interests


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  



Section 87103(c) and (d).


Accordingly, Councilmember Bonnell may not make, participate in making, or attempt to use her official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on her employer, Valley Oil Company.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

