





July 9, 1992

Honorable Evelyn Hart

City Councilmember

Newport Beach City Council 

435 Redlands Avenue

Newport Beach, CA  92663






Re:
Your Request for Informal Assistance





Our File No. I-92-180

Dear Councilmember Hart:


This is in response to your letter requesting advice as a member of the Newport Beach City Council concerning your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since the specific decisions in which you will be involved as a member of the ad hoc committee are not clear at this time, we are treating your request as one for general guidance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May you participate as a member of an ad hoc committee created to advise the city council and planning commission with respect to the Old Newport Boulevard Specific Plan Area, the boundaries of which are approximately 85 feet from real property in which you have an ownership interest?


2.  If you decline membership on the ad hoc committee, may you participate in committee hearings by offering input to the committee orally and in writing, or appearing before the committee as member of the general public?

CONCLUSIONS


1.  The Act will not prohibit you from holding any position as a public official, including membership on the ad hoc committee on the Old Newport Boulevard Specific Plan Area.  However, since your property is within 300 feet of the specific plan area, you will be required to disqualify yourself from any governmental decision if there will be any financial effect on your property.  


2.  Where you do have a conflict of interest, the Act prohibits your participation in the decisions, and attempts to influence the decision by contacting, appearing before, or otherwise attempting to influence, any member, officer, employee or consultant of your agency.  However, you may appear in the same manner as any other member of the general public before your own agency in the course of its prescribed governmental function to represent your own personal interest in your real property.

FACTS


You are a member of the Newport Beach City Council.  The city council is currently dealing with decisions pertaining to the Old Newport Boulevard Specific Plan.


In addition to your personal residence, you and your spouse own a duplex in the jurisdiction.  The duplex is approximately 85 feet from the boundaries of the Old Newport Boulevard Specific Plan Area and within the boundaries of the specific plan area if a proposed expansion is approved.  If the expansion is approved, your property may be subject to future decisions to rezone it.  


On March 23, 1992, the city council created an ad hoc committee to provide input and guidance to the planning commission and city council.  The committee will hold meetings with business owners, property owners, affected residents and any other interested parties to receive ideas as to appropriate land use, development standards and public improvements for the area.  


Ordinarily, you would serve on the ad hoc committee since the plan area is in your district.  However, you have become concerned about the potential of a conflict of interest.

ANALYSIS

1.  Conflicts of Interest, Generally


Section 87100 of the Act prohibits a public official at any level of state or local government from making, participating in making or in any way attempting to use his or her official position to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  Consequently, the Act will not prohibit you from holding any position as a public official.  However, as a  "public official" you will be required to disqualify yourself from any decision in which you have a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  






Section 87103(b) and (c).


According to the information you have provided, you own a duplex in the jurisdiction.  Your interest in the duplex is presumably greater than $1,000.  Consequently, you may not make, participate in making or use your official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, on your real property.  


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Decisions affecting the uses of property within 85 feet of your real property would foreseeably have a financial effect on your property.


However, a foreseeable financial effect must also be material to result in disqualification.  Regulation 18702.1 applies if your real property is directly involved in a decision.  Your real property is directly involved in a decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of your property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of your property; the imposition, repeal or modification of any taxes or fees assessed or imposed on your property; or redevelopment of your property.  (Regulation 18702.1(a)(3).)  


Thus, for example, your property is directly involved in a decision to include or exclude the property from any district or other local governmental subdivision.  Moreover, decisions to change the zoning of your property will also be decisions from which you must disqualify yourself.


If the decisions in question are not one of the decisions set forth in Regulation 18702.1(a)(3), Regulation 18702.3(a) sets forth the applicable standards for determining whether the indirect effect of a decision will be material.  The indirect effect of the decision on an official's real property is material if:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.






Regulation 18702.3(a)(1).



Since the specific plan area is within 300 feet of your property, you may only participate in specific plan decisions of the city council if the decisions will have no financial effect on your property.


We cannot make the factual determination of whether there will be a financial effect on your real property, we must leave this factual determination of materiality to you and your city attorney based upon the guidelines provided in Regulation 18702.3. (In re Ogelsby, supra.)  However, Regulation 18702.3(d) sets forth factors which must be weighed in determining whether the decision will have a material financial effect on the value of your real property.  The following must be considered:


1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to your property;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of your property;


3.  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

2.  Implementation Decisions


However, implementation decisions may be analyzed separately under some circumstances provided they are not interrelated to decisions for which you have a conflict of interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  For example, in the Athan Advice Letter (No. A-86-094) we advised:


For example, if the City Council/Redevelopment Agency votes to conduct an environmental impact report (a basic decision from which Mayor Bennett must disqualify himself), Mayor Bennett may participate in the decision to choose the engineer or consultant to whom the City will award the contract to perform the EIR.

* * *

...Mayor Bennett must examine each decision to determine if there are specific facts which require a contrary conclusion.


We advised similarly in the Marston Advice Letter (No. A-89-120).  The Marston Advice Letter concerned a corporation's application to a city for a use permit to operate a cogeneration power plant facility within the city's redevelopment zone.  The city council was to consider the use permit and a series of related decisions concerning possible mitigation measures proposed in the environmental impact report.  Four members of the city council owned property within the redevelopment zone.  However, since the decision concerned the environmental impact report for a specific project rather than the redevelopment plan as a whole, the decision was analyzed independently to determine if the councilmembers had a conflict of interest.  (See, Marston Advice Letter, supra., and Rosenthal Advice Letter, No. I-89-406.)

