




June 5, 1992

Sharon Jones

City Clerk

1000 Bello Street

P. O. Box 3

Pismo Beach, CA  93449






Re:  Your Request for Informal Assistance







Our File No. I-92-196

Dear Ms. Jones:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Pismo Beach Mayor Dick Morrow under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not concern a decision pending before the mayor.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Mayor Morrow owns his personal residence located on El Portal Street.  Do the conflict-of-interest provisions of the Act require the mayor to disqualify himself from participating in decisions regarding the formation of a street assessment district for El Portal Street?

CONCLUSION


The conflict-of-interest provisions of the Act require the mayor to disqualify himself from participating in governmental decisions regarding the formation of a street assessment district for El Portal Street.

FACTS


Mayor Dick Morrow was recently fined $1,000 by the Commission for a violation of the conflict-of-interest provisions of the Act.  The violation involved his vote on the Ontario Ridge project which is near his personal residence on El Portal.  


You seek our advice on behalf of Mr. Morrow to determine whether he must disqualify himself from voting on the formation of a street assessment district for El Portal, where his residence is located.  The City of Pismo beach will share costs with the property owners for the improvement of El Portal.  The Ontario Ridge project, which is located behind El Portal, will also be involved.


You have advised Mr. Morrow that he must disqualify himself from participating in such decisions due to a conflict of interest.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  For purposes of Section 87100, an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.





Section 87103(b).


You have stated in your request for advice that the mayor owns a residence on El Portal Street.  The city council will be considering decisions regarding the formation of an assessment district for El Portal.  Presumably, the mayor has an interest of $1,000 or more in his property.  Thus, the mayor may not participate in any decision concerning the formation of the assessment district if it is reasonably foreseeable that the decision will have a material financial effect on the value of his residence.


It is reasonably foreseeable that, since the mayor's property will be subject to the proposed assessment, decisions regarding the formation of the assessment district will have some financial effect on the mayor's real property interests.  Moreover, Regulation 18702.1(a)(3)(C) provides that where a decision involves the imposition, repeal or modification of taxes or fees assessed or imposed on an official's real property, the effect of the decision is deemed to be material.  Consequently, the decisions in question will have both a foreseeable and material financial effect on the mayor's real property interests.  Thus, he may not participate unless he will be affected in the same manner as the public generally.


Public officials with interests that will be materially affected by a decision may still participate in the decision if the effect of the decision on their real property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703.)  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)


We have insufficient information to determine whether the "public generally" would apply to decisions regarding the formation of the proposed assessment district.  However, since decisions regarding the assessment district will affect only property owners on El Portal and not other persons residing in the city, it would appear that the decisions will affect the mayor in a manner which is distinguishable from the effect on the public generally.  For your convenience, we are enclosing a general discussion of the "public generally" exception.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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